
Week 1 – Australian Taxation System; Income tax: an introduction 

 

  

 

 

Foreign resident: Taxed on income from Australian sources  

Australia resident: Taxed on all sources of income  

- Whether you will be taxed in Australia based on your assessable income, is depending on whether you 
are a resident or not.  

- Tax for residency differs between individuals (progressive) and corporations (30%).  

- If there is a question about residency, we must first identify whether we are dealing with individuals or 
corporations.  

 

NON-ASSESSABLE INCOME 

Exempt income Non-assessable non-exempt income 
(s11-55) 

ss	6-5	and	6-10	ITAA97	



Entity is exempt regardless of what type of income it has : 
s11-5 

• Eg. Certain charitable organisation, local governments, 
etc 

 

Income is exempt : s11-15 

• Eg. Certain education scholarships, family assistance 
benefits and qualifying foreign employment income 

• Example:  
- GST payable on a supply (s17-5) 
- Receipt of fringe benefits by 

employees (s23L(1) of ITAA1936) 

 

 

* Individuals who are foreign residents, are also subject to progressive rates 

Who is considered as Australian resident (Individual taxpayers)? 

S 6(1) ITAA 36 defines resident 

- Resident of Australia means: 

a) A person; other than a company, who resides in Australia and includes a person: 
i. Whose domicile is in Australia, unless the Commissioner is satisfied that his 

permanent place of abode is outside Australia;  
ii. Who has actually been in Australia, continuously or intermittently, during more 

than one-half of the year of income, unless the Commissioner is satisfied that his 
usual place of abode is outside Australia and he does not intend to take up residence 
in Australia; or  

iii. Who is: 
A. A member of the superannuation scheme established by deed under the 

Superannuation Act 1990; or  
B. An eligible spouse for the purposes of the Superannuation Act 1976; or  
C. The spouse, or a child under 16, of a person covered by sub-paragraph (A) 

or (B) 

 



Three test for individual:  

1. Ordinary concepts test (a.k.a resides test) 

 

2. Domicile test (‘outgoing’ resident) (eg. John is moving out 
of Australia) 

 

3. 183-days test (‘incoming’ resident) (eg. Immigrating into Australia) 

 

 

1. Resident according to ordinary concepts test (a common law test established by court). 
Requires consideration of where a person resides. 

- Is a question of fact and degree : Miller v FCT (where the Court held that the 
conclusion of residency is drawn from the facts of the case) 

- For ‘outgoing’ and ‘incoming’ resident 
- Consider the following factors : 

ü Physical presence in Australia 
ü Frequency, regularity and duration of visits (generally less than 6 months = non-

resident but more than 2 years = resident. In between will depend on the facts) 
• IRC v Lysaght (1928)    REFER PAGE 341 of AUSTRALIAN TAXATION 

LAW CASES BOOK 
ü Maintenance of a place of abode during absences 
ü Purpose of the visits to Australia and abroad 
ü Family ties (where are your family?) 

• Levene v IRC (1928)    REFER PAGE 341 of AUSTRALIAN TAXATION LAW 
CASES BOOK 

ü Assets – including bank accounts (where is your investment? Property? And bank 
accounts?) 

ü Person’s nationality (rarely relevant) 

 

2. Domicile and permanent place of abode test  

- Applies to Australian tax residents leaving Australia to establish a ‘permanent place 
of abode’ outside Australia  

- S 6(1)(a)(i) : Person’s domicile is in Australia, unless the Commissioner is satisfied 
that the person’s permanent place of abode is outside Australia.  

- “ Permanent is not everlasting” – must be more than temporary : FCT v Jenkins 
(1982) 

• REFER TO AUSTRALIAN TAX LAW CASES BOOK Pg 343 

Satisfy	only	one	test	but	
ALWAYS	DISCUSS	RESIDES	
TEST	WITH	ANY	ONE	OF	
THE	REMAINING	TESTS	
THAT	IS	RELEVANT	



- Stay can be a substantial duration – generally 2 years  
- Leading case on what constitutes a permanent place of abode outside Australia: FCT 

v Applegate (1979) 
• FCT v Applegate(1979)    REFER TO AUSTRALIAN TAX LAW CASES 

BOOK Pg 342 
- In response to FCT v Applegate and FCT v Jenkins, the Commissioner issued Ruling 

IT 2650, which focus on the following factors when considering whether a taxpayer 
has a permanent place of abode outside Australia: 
a) The intended and actual length of the taxpayer’s stay in the overseas country 
b) Whether the taxpayer intended to stay in the overseas county only temporarily 

and then to move on to another country or to return to Australia at some definite 
point in time 

c) Whether the taxpayer has established a home(in the sense of dwelling place; a 
house or other shelter that is the fixed residence of a person, a family or a 
household) outside Australia 

d) Whether any residence or place of abode exists in Australia or has been 
abandoned because of the overseas absence 

e) The duration and continuity of the taxpayer’s presence in the overseas country;  
AND 

f) The durability of association that the person has with a particular place in 
Australia (eg. Maintaining bank accounts in Australia, place of education of the 
taxpayer’s children and family ties) 

 

3. 183-day test – s 6(1)(a)(ii) 

- 2 Limbs test: 
ü Applies to migrants who have actually been in Australia continuously or 

intermittently during more than one-half of the year of income; AND 
ü Commissioner must be satisfied that the person’s usual place of abode is within 

Australia and he or she does intend to take up residence in Australia. This is less 
stringent than the permanent requirement of the domicile test. 

- When a person’s presence in Australia is in 2 years of income, the 183 day rule 
is applied separately to each year.  

 

Who is considered as Australian resident (Business taxpayers)? 

The definition of “resident” in S 6(1) ITAA1936 provides that a company is a resident of 
Australia where it is incorporated in Australia or, not being incorporated in Australia, where 
it carries on business in Australia and has either its central management and control in Australia 
or its voting power controlled by shareholders who are residents of Australia. 

Three test for corporations: 

1. Place of incorporation test 



2. Central management and control test 

3. Controlling shareholder test 

 

1. Place of incorporation test 

- A company incorporated in Australia is automatically a resident of Australia 
regardless of any factors.  

 

2. Central management and control test 

- A company is a resident of Australia if it carries on business in Australia and has its 
central management and control in Australia: Malayan Shipping v FCT, where 
Court held that if a company has its central management and control in Australia, it 
can be inferred that it is carrying on business in Australia on the basis that the acts 
of control and management equates to carrying on a business.  

- Consider TR 2004/15 – 2 limbs test: 
ü Whether a company carries on business in Australia is one of the facts requiring 

consideration of where the activities of the company are carried on, taking into 
account the facts and circumstances of the case Operational v Passive activities, 
and  

ü Location of the central management and control is also a question of fact to be 
determined to the facts and circumstances of the case. The central management 
and control of the company will be the location of the actual decision making, 
rather than the formal execution of the director’s resolution: Malayan Shipping 
v FCT; also see Koitaki Para Rubber v FCT (Court held that the mere day-to-
day control over the business operations of a company, where the control is 
subject to monitoring and supervision by a head office, does not amount to 
central management and control of the company) 

 

3. Controlling shareholder test 

- A company is a resident of Australia where its voting power is controlled by 
Australian residents and it carries on business in Australia.  

- Must satisfy two limbs: 
ü More than 50% of the voting power at general meetings must be controlled in 

Australia;  
• It does not look through to the ultimate beneficial owner of the shares as held 

in the case of Patcorp Investments Ltd v FCT (1976) 
AND  

ü “Carrying on a business in Australia” = same as first limb of central management 
and control test. 

	

Satisfy	only	one	but	discuss	
at	least	two	if	possible	


