
TOPIC ONE HISTORY AND RELATIONSHIP BETWEEN LAW AND EQUITY  

 

Award of damages – Equitable compensation  

Damages are a common law remedy.  The only forms of pecuniary relief akin to damages which would be available to 

support an exclusive equitable action are: Lord Cairns Act Damages (where a grant of damages is awarded in lieu of or in 

addition to specific performance or injunctive relief) or equitable compensation.  The focus of equitable compensation is 

quite different to common law. One of the issues for consideration is whether an award of equitable compensation, which 

is purely an equitable remedy, can be affected by the same common law principles that affect damages.  For example: 

remoteness, contributory negligence and the availability of loss of bargain damages.  Equitable compensation seeks to 

put the parties into the position they would have been had the inequity not occurred and in this context, we could argue 

that it is broad enough to incorporate loss of bargain damages.  The only other argument would be whether breach of 

confidence could raise common law damages (as in Seager v Copydex) on the grounds of fusion.  Arguably, however, 

given the strong approach in Harris v Digital Pulse rejecting the availability of exemplary damages (common law) for a 

breach of fiduciary duty (another exclusively equitable action), this is unlikely. 

 

Injunctive relief  

Injunctive relief is available in equity post-Judicature act wherever it is ‘just and convenient’.  This replaced the old 

‘common injunction’ provisions.  The injunction is an appropriate remedy in a breach of confidence scenario because it 

prevents any future breach and therefore further loss.  This illustrates the fact that equitable remedies match equitable 

actions and the focus of the equitable remedy goes much further than those available under common law.  Further, if an 

injunction is available damages may be awarded in addition or in substitution for the injunction under the Lord Cairns Act 

(a statutory award of damages in equity which we examine further in the remedies section later in this course.) 

 

Delayed seeking of remedies 

The important thing to remember in equity is that all relief is discretionary.  There are two tiers to this discretion.  First, the 

court has a discretion in determining whether the facts warrant any equitable relief at all.  Second, the court has a 

discretion to determine which form of relief should be granted.  As the equitable jurisdiction focuses upon supporting the 

common law rather than overriding it, the award of equitable remedies will only occur where damages under common law 

are inadequate (or unavailable).  Equity may also take into account individual circumstances and in this respect may be 

guided by the maxims.  If ______ have not come with clean hands or if they have taken too long (laches) it may affect the 

type of relief awarded because equity assists the diligent and not the tardy.  Mere delay will not be fatal but it must be 

shown that the delay amounts to an acquiescence in the defendant’s conduct.  This is probably not the case given that 

______ delay is a consequence of their not knowing that Melanie breached their confidence. 

 

Contract exists in decision 

Where a contract exists, common law damages may be available.  Hence, it would only be possible for _____ to rely upon 

equitable relief where they can establish that any relief available under the breach of contract action will be inadequate.  

This is the basis of the concurrent jurisdiction.  Equity will not override the common law.  If _____ are satisfied with loss of 

bargain damages from breach of contract, they will not be able to also recover equitable compensation.   It may be that 

_____ prefer to seek pecuniary relief by bringing a separate action in equity on the basis of breach of confidence which 

generates a right to equitable compensation.  In addition, they can seek, in a different action, to specifically enforce the 

contractual provision (or seek an injunction to compel compliance with a negative stipulation) in order to prevent _____ 

from breaching the contract again 

 

Exemplary damages 

It has been held that exemplary damages are not available for breach of an exclusive equitable action.  This is because, 

in the first instance, exemplary damages are common law and not equitable and their focus is punitive rather than 

compensatory.  Further, Spigelman CJ and Heydon J argued that no other equitable case had awarded such damages 

because punitive damages is not a concept familiar to equity.  In this respect, their Honours suggested that it would be 

more appropriate to utilise equitable principles that may be seen has having a punitive effect – such as the account of 

profits remedy which disgorges the profit from an equitable breach thereby ‘punishing’ in effect, the wrongdoer.   

 

TOPIC TWO: UNDUE INFLUENCE AND UNCONSCIENTOUS DEALING  

 

Undue Influence  

Undue influence covers situations where an agreement has been obtained by certain kinds of improper pressure, such as 

________(based on facts) (Union Bank of Australia v Whitelaw). There are two categories of undue influence; situations 

where pressure can actually be established and situations where pressure is presumed in all the circumstances.  



 

ACTUAL UNDUE INFLUENCE  

From the facts, actual undue influence may be an issue as ____ has obtained a benefit through the use of actual pressure 

and therefore the transaction may be set aside on the grounds of actual undue influence. As _____ entered the 

transaction due to a threat of violence or _____ 

 

PRESUMED UNDUE INFLUENCE  

The relationship between _____ and _____ comes within a presumed relationship of influence of _____ and ______ 

(example, solicitor and client) and therefore was a relationship of trust and confidence of such a nature that it is fair to 

presume that ____ abused that relationship in procuring _____  to enter into the impugned transaction, the court will 

therefore presume undue influence (Barclays Bank v O’Brien). ______ (stronger party) must show that any benefits 

received are the consequence of an independent exercise of judgement. This is because Equity presumes that certain 

relationships created a presumption of undue influence as a matter of law.  

 

PROVEN UNDUE INFLUENCE  

As there has been no actual pressure exerted in a relationship by _____ and the relationship between ____ and _____ 

does not come within one of the categories of ‘presumed influence’, as ____ was in a relationship of trust and confidence 

with ____ which resulted in ____ being put in a position of influence over ____ and therefore any benefits received were 

by this influence. It must be shown firstly that one party had strong trust and confidence in the other so that the other had 

the power to influence that party’s decisions (Royal Bank of Scotland plc v Etridge (No 2)), this is shown as 

________________________. It must also be shown that the transaction entered into by the parties was not readily 

explicable according to the natural and ordinary motives pursuant to which people act. This is further shown by 

__________ (Lloyds Bank v Bundy).  

 

DEFENCES 

However, as _____ sought out independent legal advice and it was fully informed, including a full explanation of the legal 

effect of the transaction, was clear and properly directed at the issue at hand (Ribchenkov v Suncorp Metway Ltd), this is 

a defence to undue influence 

 

It was also shown in Whereat v Duff in which the mother in that scenario knew what she had wanted to do and was 

determined to do so while having a complete understanding  and acceptance of the transaction, therefore no legal advice 

was given but it was still upheld as having no undue influence on the part of her son.  

 

UNDUE INFLUENCE AND THIRD PARTIES 

As Undue influence was exerted over _____, compelling them to enter into a transaction, the transaction can not only be 

set aside against the person who exercised the influence, but also against any third party receiving a benefit from the 

transaction. This is evidence through _______ gaining an influence from ______. MOST OBVIOUS IS BANK 

GUARANTEES. There are three separate principles in this area:  

Agency: The Bank (most usally) cannot enforce the transaction against ____ where the person who exercised the 

influence is the agent of the _____. This situation may arise where the third party has entrusted the ‘influencing party’ with 

the task of obtaining consent and execution of the document. It is established that ________bankusually, requested 

______ to act on their behalf. This transaction will be unenforceable by a third party if the person exerting the influence 

was an agent of theirs..  

Doctrine of notice: This is evidence as (third party) ______ received actual or constructive notice that at the time the 

transaction was executed, it was executed with undue influence. Therefore ___ cannot enforce this transaction (Royal 

Bank of Scotland). In cases of husband and wives, the bank should obtain written confirmation from the wives solicitors 

before wives sign documents.  

Special wives equity: In Yerkey v Jones the HC enacted the principle that operates to allow a guarantee given by a wife in 

support of some debt of her husband to be set aside as against the husband and to be voidable at the suit of the wife in 

many circumstances, including in this case where __________________________.  It was also held that a creditor would 

be put on inquiry when a wife offers to guarantee her husband’s debts by the combination of the transaction not being to 

the financial advantage of the wife and there being a substantial risk in transactions of that kind, that, in procuring the wife 

to act the husband has committed a legal or equitable wrong that entitles the wife to set aside the transaction.  

 

REMEDIES:  

The principle remedy for undue influence is equitable rescission, this can be granted unconditionally, or on terms where 

the weaker party has received the benefit, or the ascendant party has changed his or her position (Cheese v Thomas).  

 


