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WHY DO WE NEED ADMINISTRATIVE LAW? 

Administrative law is a body of law that regulates executive power and the relationship between citizens and the 

government. A large part of administrative law involves the regulation of government decision making, such as renewing 

or applying for any form of licence. This example involves an individual applicant having to seek permission and approval 

from a government department and a decision being made by a government decision maker. If the permission or approval 

is denied, there could be serious consequences for the applicant. For example, if a visa is denied, a person may be 

deported from Australia. If unemployment benefits are denied, the applicant will be without an income.  

 

Administrative law provides a means by which an applicant can seek review of a decision with a view to obtaining a more 

favorable outcome. Administrative law essentially provides a set of legal guidelines to guide government decision makers 

when making decisions. The decision maker must be impartial and willing to assess the applicant’s claim on their merits 

and without bias. In addition, decision makers may take into account government policy when making a decision, but must 

not apply policy inflexibly and without regard to the merits of the individual case. Decision makers must take into account 

relevant considerations but cannot take into account those that are irrelevant.  

 

One reason for having a separate body of law regulating executive activity is that the executive possesses unique and 

extensive powers. In administering the laws, the executive has the power to alter the legal rights and duties of individuals; 

for example, in the creation or denial of rights in determining whether to grant a licence. In applying the laws to individuals, 

the executive may use force if necessary. The separation of judicial and executive power in the Commonwealth 

Constitution embodies the legality/merits distinction that is a foundational feature of Australian administrative law.  

 

It authorizes government taxation and expenditure, and prescribes the rules by which the duties and rights of every citizen 

are to be regulated. However, the executive is pivotal in this process. It is the executive that (usually) generates the 

policies and introduces bills into parliament.  

While legislature has the power to make laws, it is the executive that puts those laws into action in relation to individual 

cases.  

A second reason for having a separate body of law regulating executive power is that the courts and the parliament 

already have a number of accountability mechanisms. These are perceived to function appropriately even in the modern 

age. With only a few exceptions, the courts must conduct cases in open court, provide reasons for their decisions and, 

with the exception of the High Court’s decisions are subject to appeal. Parliament’s proceedings are also conducted in 

public, with two Houses of Parliament kept in check by each other. 

ADMINISTRATIVE LAW AND CONSTITUTIONAL LAW  

As a body of law that regulates the exercise of power by the government against the individual or the community, 

administrative law falls within the broader area of public law. Constitutional law, which empowers and regulates all 

branches of government, is closely associated with administrative law. There was a creation of a federal system by the 

Constitution. With two governmental systems – Commonwealth and State – operating within the Australian geographical 

territory, individuals are subject to two layers of legal regimes and the exercise of power by two levels of government. The 

second fundamental constitutional principle concerns the delineation of powers and functions between the three branches 

of government. Constitutional law – through the text of the constitutional convention – defines the different composition 

and role of each branch of government.  

 

Constitutionalism is a principle of limited government. The power exercised by parliament and the executive government 

is limited in two ways. The first is by rules, such as the written constitutional rules as to how and by whom laws can be 

made. The second is by values or principles, such as representative democracy and the rule of law. Judicial review of 

both legislative and executive action has long been regarded as the proper mechanism for ensuring legal compliance.  

 

The doctrines of constitutionalism and separation of powers merge when it comes to defining the role of the judiciary. Both 

conclude in the same principle, that ‘the judicature declares and enforces the law which determines the limits of the power 

conferred by statute upon administrative decision-makers.  



WHY ACCOUNTABILITY? 

There are four justifications that explain why governments should be accountable: democracy, the rule of law, the 

separation of powers, and individual rights.  

 

Democratic justification of accountability 

Those entrusted with public power are accountable to the public for the exercise of their trust. It is only through the 

combination of representative and responsible government in Australia that the executive is held to account to the people. 

The doctrine of responsible government establishes parliament as the central institution of accountability. Ministers must 

be members of parliament and the executive must command majority support in the lower house of parliament.  

 

Responsible government entails that the ministers who control the executive departments of state are members of the 

parliament, and their right to function as a government continues only while they have the confidence of the Lower House 

of the parliament. The Queen’s representative, the Governor-General or the Governor of a state, is formally the head of 

the executive. 

 

Separation of powers justifications of accountability 

The Boilermaker doctrine, and its subsequent extension to the states through the Kable principle, protects the 

independence and impartiality of the judicial branch of government in Australia. This has been done partly in recognition 

of the importance of an impartial judicial branch in achieving accountability to the constitutional framework. It also 

operates to achieve this objective in the administrative law framework.  

 

The doctrine of separation of powers stipulates that the three major organs of the governmental system each perform a 

single and different function: the legislature enacts laws; the executive applies those laws in individual cases; and, in the 

event that a dispute arises about the meaning or application of a law, the dispute is resolved conclusively by the judiciary. 

The objective of the separation of powers is to place checks and balances on the exercise of governmental power, while 

at the same time ensuring that the different functions of government are discharged by the arm of government that is best 

suited to the task. Responsible government itself is a breach, since ministers both constitute the executive and sit in the 

parliament. Another breach is the widespread delegation from the legislature to the executive of the power to make 

subordinate legislation. The separation of powers also underscores an important difference between the judicial and 

executive method in decision-making. The judicial method is to resolve an issue by focusing on the competing claims of 

the parties who are then before the court.  

 

The ruling in Dignan that there is no constitutional barrier to the delegation of legislative authority to the executive has 

been confirmed by later cases and exemplified by legislative practice. In Radio Corporation Pty Ltd v commonwealth 

(1938) the court upheld the validity of a statute empowering the Governor-General by regulation to prohibit the importance 

of any goods. In Wishart v Fraser (1941) the court upheld the validity of a statute authorizing regulations for securing the 

public safety and defence of the Commonwealth and for prescribing all matters necessary or convenient to be prescribed 

for the more efficient prosecution of the war. The only constraint on delegation was that a statute enacted by the 

Commonwealth Parliament must answer the description of a law with respect to a topic in the constitution s51. There has 

been no instance in which that principle has been applied to invalidate a law on the basis only of the width of the 

delegation.  

 

Individual rights justifications of accountability  

Where government exists to protect and further the interests and liberties of the individual, accountability of the exercise 

of government power to the individual. Government power must not be exercised in a way that unduly infringes on the 

rights and liberties of individuals within the community. Individual rights provide us with a strong justification for 

accountability principles and mechanisms that facilitate individual redress against government action.  

HOW TO ACHIEVE ACCOUNTABILITY? ADMINISTRATIVE LAW MECHANISMS 

The administrative law mechanisms that achieve transparency of government action include information disclosure 

regimes (including freedom of information schemes and regimes that require the disclosure of reasons) as well as those 

mechanisms that investigate the actions and decisions of government. These include parliament – which has extensive 

powers to order the protection of documents and appearance of witnesses to give evidence – as well as more tailored 

mechanisms such as the Ombudsman and royal commissions. These mechanisms are able to investigate, and make 

known to the public, more systemic failings of government, as well as investigate individual complaints and make 

recommendations about how systems can be improved.  



MODERN ACCOUNTABILITY: SOME CHALLENGES 

There are four major challenges that modern government poses to current administrative law practice: outsourcing, 

privatization, the management of commercial government enterprises, and the emergence of ‘wicked problems’. 

Outsourcing and privatization raise questions about the extent to which functions previously exercised by the government 

ought to remain accountable through administrative law when they are performed by private enterprise. Wicked problems 

blur lines of accountability, creating difficulties for the application of administrative law principles. A wicked problem has 

been defined by the Australian Public Service Commissioner as ‘an issue highly resistant to resolution’. Examples of 

wicked problems include climate change, obesity, Indigenous disadvantage, and land degradation.  

THE CROWN AND THE EXECUTIVE: TERMINOLOGY AND CONSTITUTIONAL FRAMEWORK 

The executive power conferred by the Constitution upon the Parliament of the Commonwealth is clearly a power to make 

law; and the executive power which the Constitution declares to be vested in the Crown is the power to execute, that is to 

enforce the laws of the Commonwealth. By the same rule of interpretation, the judicial power conferred by the Constitution 

upon the Federal Judiciary is primarily the power to declare the laws of the Commonwealth.  

 

The executive and the Judiciary 

At the Commonwealth level, there is an implied separation of powers between judicial power and legislative and executive 

powers. S71 of the Constitution vests the judicial power of the Commonwealth in the courts and ss1 and 61 vest the 

legislative and executive powers of the Commonwealth in Parliament and the Queen respectively.  

 

In R v Kirby; Ex parte Boilermakers Society of Australia (‘Boilermakers’) the High Court formulated this separation into a 

two-limbed, negatively drawn test. The first limb of the Boilermakers test is that the judicial power of the Commonwealth 

must only be exercised by those courts set out in Chp III of the Constitution. There are some exceptions to this principle: 

the courts may delegate limited judicial functions to non-judicial officers provided the delegation is subject to review by, or 

appeal to, the court; parliament may exercise judicial power in punishing for contempt; and military tribunals may dispense 

military justice.  

 

The second limb of the test is that Commonwealth Chapter III courts can only exercise Commonwealth judicial power. 

Again, this is subject to limited exceptions: Commonwealth courts can exercise accrued state jurisdiction (exercising state 

judicial power) and ‘’incidental or ancillary’ non-judicial functions, such as making court rules.  

 

Some restrictions apply to the state position. The major restriction – the Kable principle – is derived from the case of 

Kable v Director of Public Prosecutions (NSW). The Kable principle requires that state courts retain their institutional 

integrity – that is, their independence and impartiality – that allows them to be an integral part of the federal court system 

envisaged by Chapter III of the Constitution. Therefore, state parliaments cannot vest in state courts any powers that 

would be incompatible with their exercise of federal judicial power.  

 

Administrative tribunals and executive agencies perform functions that are not dissimilar to the exercise of judicial power 

by courts; they resolve and adjudicate disputes by a process that involves determining factual claims, construing and 

applying legislation, making orders for the production of documents, examining witnesses and making decisions that are 

accepted as authoritative by the parties. An adjudicative function of that kind can be validly be given to an administrative 

tribunal. The ‘power or function takes it character as judicial or administrative from the nature of the body in which the 

parliament has located it’. 

 

In Brandy v Human Rights and Equal Opportunity Commission (1995), it was noted that judicial power is exercised by 

courts and can only be defined by reference to what courts do and the way in which they do it, rather than by recourse to 

any other classification of functions. But what would be to place reliance upon the elements of history and policy which, 

whilst they are legitimate considerations, cannot be conclusive. There is one aspect of judicial power which may serve to 

characterize a function as judicial when it is otherwise equivocal. That is the enforceability of decisions given in the 

exercise of judicial power.  

Barton J said: It is important to observe that the judicial power includes with the decision and the pronouncement of 

judgement the power to carry that judgment into effect between the contending parties. Whether the power of 

enforcement is essential to be conferred or not, when it is conferred as part of the whole the judicial power is undeniably 

complete.  

 

The executive and parliament  



The constitutional doctrine of responsible government necessitates a degree of overlap between the executive and 

parliament. This is apparent in the requirement that ministers sit in Parliament.  

 

The executive and inferior courts 

‘Prerogative writs’ is the name given to a group of court orders that provide specific judicial review remedies against 

administrative officers. In Craig v SA the High Court confirmed that administrative law remedies – the prerogative writs – 

lay against inferior courts.  

The predominant focus of administrative law is the accountability of the exercise of public power by the executive and the 

exercise of judicial power by inferior courts.  

 

Defining a Ch III court 

There are currently four Ch III courts: the High Court, the Federal Court, the Federal Circuit Court and the Family Court. 

The distinguishing features of the Ch III courts is that each is called a court, its members are appointed in accordance with 

the Constitution s72 and the primary function conferred upon a body is a judicial function.  

The High Court in Kable held that a NSW statute was incompatible with Ch III of the Constitution because it authorised the 

NSW Supreme Court to order the continued imprisonment of Mr Kable, who had been convicted of the manslaughter of 

his wife, beyond his term of imprisonment.  The decision in Kable established the principle that, since the Constitution 

established an integrated Australian court system, and contemplates the exercise of federal jurisdiction by State Supreme 

Courts, State legislation which purports to confer upon such a court a function which substantially impairs its institutional 

integrity, and which is therefore incompatible with its role as a repository of federal jurisdiction, is invalid. In Kirk the High 

Court held that a state legislature cannot deprive a state Supreme Court of its capacity to review the decisions of inferior 

courts and tribunals on the ground of jurisdictional error.  

 

When conferring a function upon Ch III courts, the issue is dominated by the ‘borderland’ principle – or ‘chameleon’ 

doctrine – which acknowledges that many powers and functions can be given either to a court or to an executive agency; 

and the power takes its character from the body to which it is given.  

 

The distinction between executive and judicial functions is relevant to administrative law in other ways that affect the 

jurisdiction and functions of courts. As French J in Highstoke noted: 

Taken alone, a power to require a person to answer questions or produce documents in aid of an investigation is 

administrative in character. It neither leads to, nor is incidental to, a binding determination of rights or liabilities. It lacks the 

core elements of the judicial process such as the finding of facts, the making of value judgements and finding 

determinations as to legal rights and obligations. There are of course, functions, which can be viewed as administrative or 

judicial depending upon the body that discharges them. It is nevertheless a necessary condition of the attribution of this 

‘chameleon’ status to a particular function that it be capable of constituting an exercise of judicial power.  

 

The principle of long standing is that the separation of federal judicial power prevents an advisory opinions function being 

conferred on a Ch III court.  

 

Federal jurisdiction 

The most prominent feature of federal jurisdiction from an administrative law perspective is s75(v), which confers an 

original jurisdiction on the High Court to grant the remedies of mandamus, prohibition and injunction against an officer of 

the Commonwealth. For present purposes, the importance of s75(v) is that it provides a constitutional guarantee of federal 

judicial review. 

As explained by Gleeson CJ in Plaintiff s157/2002: 

S75(v) Constitution secures a basic element of the rule of law. The jurisdiction of the Court to require officers of the 

Commonwealth to act within the law cannot be taken away by the Parliament. Within the limits of its legislative capacity, 

which are themselves set by the constitution, Parliament may enact the law to which officers of the Commonwealth must 

conform, but it cannot deprive this court of its constitutional jurisdiction to enforce the law so enacted.  

 

 


