
VOLUNTARY BANKRUPTCY 

Introduction  

• The debt presenting a debtor’s petition to the Official Receiver. Approximately 90% of 

bankruptcies are voluntary.  

• 3 types of debtor’s petition  

o 1. An individual debtor 

o 2. Joint debtors 

o 3. Partnership debtors 

• These are considered after examination of a preliminary matter – the moratorium 

provisions  

Moratorium provisions– Pt IV Division 2A 

• Moratorium is meant to give a debtor some breathing space to allow them to consider the 

various options for dealing with their financial predicament.  

o Understand that there may be viable alternatives to bankruptcy, or the full 

consequences of bankruptcy. 

• Relieves the debtor, for 21 days, of the pressure from creditors. 

Declaration of Intention to Present a Debtor’s Petition 

• General Procedure 

o 1. Present declaration 

o 2. Official Receiver provides information 

▪ Debtor signs acknowledgement 

o 3. Declaration signed by Official Receiver 

• The declaration 

o In order to obtain the protection of the moratorium, a debtor must present to the 

Official Receiver (the “OR”) a Declaration of Intention to Present a Debtor’s Petition 

accompanied by a statement of the debtor’s affairs and a copy: s 54A, AFSA Form 5 

• *EXCEPTIONS: Certain debtor are excluded from presenting a s 54A declaration: s 54B  
o (a) who is not entitled to present a debtor’s petition; 
o (b) against whom a creditor’s petition is pending; 
o (c) against who a debtor’s petition has been presented but not yet accepted 

or rejected; 
o (d) whose property is subject to control under Pt X; 
o (e) who has within the previous 6 months signed a s 188 authority under Pt X; 

or 
o (f) who has within the previous twelve months presented a s 54A declaration 

which has been accepted under s 54C 

• Prescribed information must be given – Before accepting the declaration s 54D(1)  

o (I) Official Receiver inform the debtor on the alternatives to and the consequences 

of bankruptcy [Bankruptcy Regulations 1996 (Cth), reg 4.11(1)]  

o (II) The debtor must sign an acknowledgement that they have received and read 

that information: reg 4.11(3) 



• Declaration is signed by the Official Receiver 

o The OR will then accept and sign the declaration, give a copy to the debtor (reg 

4.10) and notify the creditors disclosed in the debtor’s statement of affairs: s 54C. 

• End of stay (21 days) in respect of “frozen debts” – s 5(1) 

o (a) the period of 21 days ends; 

o (b) a creditor’s petition is presented against the debtor or the debtor presents his or 

her own petition; 

o (c) the debtor signs an authority under s 188; or 

o (d) a sequestration order is made against the debtor  

▪ [“Frozen debts” are defined in general terms as a debt that would be 

provable in any bankruptcy: s 5] 

o The sheriff must stop taking any or further enforcement action against the debtor if 

a copy of the declaration is produced: s 54F 

o The debtor can declare bankrupt before the 21 days end in which will shorten this 

period 

Debtor’s Petition 

• Secured creditors 

o Their rights are not affected and can generally stand outside the bankruptcy process 

• An act of bankruptcy 

o The presentation of a declaration under s 54A is an act of bankruptcy: s 40(1)(da) 

• Who may present a debtor’s petition? 

o The person must be insolvent: Re Mottee; Ex parte Mottee and Official Receiver 

(1977) 

o Permits non-Australian citizens, members of Parliament and persons under 18 years 

of age to petition: s 7(1), (1A). But a petition may not be presented on behalf of a 

debtor under a power of attorney: Orix Australia Corporation Ltd v McCormick 

(2005)  

o Must show a connection with Australia under s 55(2A), at the time when the 

petition is presented, the debtor: 

▪ (a) was personally present or ordinarily resident in Au; or 

▪ (b) had a dwelling-house or place of business in Au; or 

▪ (c) was carrying on business in Australia, either personally or by means of an 

agent or manager; or 

▪ (d) was a member of a firm or partnership carrying on business in Australia 

by means of a partner or partners or of an agent or manager 

Debtors’ petitions of individual debtors 

• Approved Form  

o Voluntary bankruptcy involves not only the debtor 

▪ Presenting a debtor’s petition (s 55(1), AFSA Form 6) but also filing a 

“statement of affairs” and a copy: s 55(2). 



o The statement of affairs is a statutory form – AFSA Form 3 – in which the debtor is 

required to list all their assets and liabilities and give other information required 

under the Act. 

▪ Full and formal  

• Prescribed information must be given to the debtor prescribed by the regulations (s 55(3A)) 

o Same information that must be given to a debtor who gives a Declaration of 

Intention to Present a Debtor’s Petition under s 54D(1) 

• When a person becomes bankrupt 

o OR endorses the petition the debtor is bankrupt: s 55(4A) 

o Deemed to be bankrupt “at the first instant” of that day: s 57A 

▪ Midnight of that day (?) 

• Trustee may consent 

o Some debtors may seek out a registered trustee to conduct their bankruptcy 

o The debtor must obtain the trustee’s consent in writing (s 156A, AFSA Form 12) 

which must be filed with the petition: reg 4.12. 

o The OR must give that trustee a copy of the debtor’s statement of affairs: s 55(5) 

o If there is no consent of a trustee, the Official Trustee automatically becomes the 

trustee: s 160 

 

Rejecting Petitions  

• Introduction 

o OR may reject a debtor’s petition if it fails to comply with the approved form: S 

55(3) 

▪ It is not accompanied by a statement of affairs 

▪ OR is of the view that the statement of affairs is inadequate.  

o *In practice, petitions are rarely rejected.  

• Discretion to reject petitions  

o (1) Discretionary criteria: s 55(3AA) (solvent debtor) 

▪ (a) if appears from the information in the statement of affairs that if the 

debtor, did not become a bankrupt, the debtor would be [likely to be able 

to pay] all the debts specified in the statement of affairs; AND 

▪ (b)(i) that the debtor is [unwilling] to pay one or more debts to a particular 

creditor or creditors; OR  

▪ (ii) the debtor [previously became a bankrupt] on a debtor’s petition  

• at least 3 times, OR  

• at least once in the period of 5 years before presentation of the 

current petition 

o (2) Abuse of process 

Clyne (1984)  
 
FACTS: 



• Creditor’s petition is passed once the court gives an order. Although the start 
of bankruptcy is backdated to the date of filing a petition, the process itself is 
subject to court delay. 

• Clyne tried to get debtor’s petition before the creditor’s grant from the court 
so that the bankruptcy date is based on debtor’s filing date (later) instead of 
creditor’s petition (earlier)  

o This was done to minimise the amount of assets that can be 
recovered by the trustee (6 months before the start of bankruptcy).  

JUDGMENT: 

• If the purpose is that is foreign to the process in question… for the purpose 
to making it impossible to get a sequestration order and further purpose of 
shortening the period of the relation back possibly placing beyond the limit 
of the trustee…  Abuse of process  

OUTCOME 

• OR rejected it for the reason of abuse of process.  

 

o Official Receiver is not required to consider whether there is a discretion to reject 

the petition under s 55(3AA): s 55(3AB) 

o S 55(3AC) provides the debtor with a right to apply to the Administrative Appeals 

Tribunal for the review of the OR’s decision to reject their petition: Drake v Jones 

[2009] 

• Petitions that must be rejected 

o Debtor does not have the requisite territorial connection with Australia 

o Creditors have accepted a Pt X personal insolvency agreement 

o Debtor who is a part to a Pt IX debt agreement  

• Stay under proclaimed law (rare) 

o Debtor will be unable to present a petition without the leave of the court where a 

stay under a proclaimed law applies to the debtor: ss 55(6A), 56A(6), 57(8) 

o A proclaimed law as meaning a law specified for the time being in a proclamation in 

force under s 253B of the Act and includes laws providing protection for rural 

producers 

• Debtor’s petition as an abuse of process 

o Given the protection offered a debtor by bankruptcy, the right to presents debtor’s 

petition has the potential for being abused. In general terms, it is an abuse of 

process for a debtor to present a petition for a purpose other than to seek the 

protection of the bankruptcy laws. 

▪ Greater Building Society Ltd v Hill   

 


