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7. EXPLORING KEY THEMES OF CIVIL PROCEDURE  
7.1. INTRODUCTION TO CIVIL PROCEDURE – ADVERSARIAL SYSTEM 

 
ADVERSARIAL INQUISITORIAL 

• Parties control the dispute – parties 
define disputes and present 
evidence/argument. 

• Court decisions form precedent, binding 
on future decisions. 

• Trials are lengthy and involve extensive 
evidence. 

• Judge is an umpire – impartial; role is 
reactive. 

• Emphasis on oral argument and 
evidence, especially cross-examination. 

• Parties bear the cost – may restrict 
access. 

• Mainly codified law – prior cases are 
merely persuasive. 

• No rigid separation between trial and 
pre-trial phases. 

• Minimal rules of courtroom practice. 
• The judge’s role is proactive and 

inquisitive. 
• Strong emphasis on documentary 

evidence. 
• Virtually no cross-examination and 

often no physical hearing (entire matter 
heard “on the papers”. 

• Cases must shorter generally. 
 

• Civil procedure: the body of law governing the process of litigation undertaken by private 
parties (mostly individuals and corporations). 

o “Rules which are directed to governing or regulating the mode or conduct of court 
proceedings”: McKain v R W Miller & Co (SA) Pty Ltd (1991) 174 CLR 1 (Mason CJ). 

 
NSW COMMONWEALTH 

• Civil Procedure Act 2005. 
• Uniform Civil Procedure Rules 2005. 

• Federal Court of Australia Act 1976. 
• Federal Court Rules 2011. 

INDIVIDUAL COURTS COURT PRACTICE NOTES 



 

 

• Supreme Court Act 1970. 
• District Court Act 1973. 
• Local Court Act 2007. 

• Created by the judiciary in accordance 
with powers granted under the CPA and 
UCPR. 

 
• Problems with civil procedure: 

o Cost. 
o Delay. 
o Lack of access. 
o Uncertainty. 
o Unfairness. 
o Excessive complexity. 

 
TENSION BETWEEN 
EFFICIENCY (COST AND 
DELAY REDUCTION) AND 
JUSTICE/PROCEDURAL 
FAIRNESS 

• AON v ANU; Queensland v JL Holdings; ERA v 
Armstrong. 

• It takes time and money to explore evidence, so 
increases in efficiency can threaten justice. 

• Efficiency vs the right to be heard. 
ACCESS TO JUSTICE AND THE 
ROLE OF LITIGATION IN 
SOCIETY 

• Does society benefit more from careful but expensive 
justice which sets good precedents for society to 
follow, or from quick and cheap justice which is 
accessible to everyone?: Hazel Genn, Judging Civil 
Justice (2008). 

OPEN JUSTICE VS THE RIGHT 
TO PRIVACY 

• Rinehart v Rinehart [2014] FCA 1241. 
• Open justice: idea of public participation and 

transparency. 
o Key for judicial accountability and faith in our 

justice system, but it is also a significant 
invasion of privacy and can involve 
vulnerable parties, such as children and the 
disabled. 

THE ROLE OF JUDICIAL 
DISCRETION IN MANAGING 
CASES 

• Too much judicial discretion leads to uncertainty for 
litigants and reduced judicial accountability, but rigid 
rules of procedure do not cater for the variety of 
litigants and their needs. 



 

 

 

 
• Taylor v Queensland Law Society Inc [2011] QSC 8 [text at 4]: distinction between procedural 

and substantive law. 
 
7.1.1. OPEN JUSTICE [TEXT AT 346] 

• “Open justice is one of the most fundamental aspects of the system of justice in Australia. 
The conduct of proceedings in public…is an essential quality of an Australian court of justice”: 
John Fairfax Publications Pty Ltd v District Court of NSW (2004) 61 NSWLR 344 (Spigelman 
CJ). 

• How can justice be closed? 
o Closed court orders i.e. family law. 
o Non-publication orders i.e. defamation. 
o Pseudonym orders i.e. migration, children. 
o Orders for anonymous witnesses e.g. use of screens, CCTV, pseudonym orders 

(Witness v Marsden (2000) 49 NSWLR 429). 
o Confidentiality of documents – NAK v Starkey; Seven Network (Operations) v James 

Warburton (No. 1). 
• “There is no principle in our law by which documents are protected from discovery by reason 

of confidentiality alone. Nonetheless, it is recognised that discovery constitutes a serious 
invasion of the privacy and confidentiality of a litigant’s affairs and, while the process forms 
part of civil procedure because of the public interest in ensuring that justice is done between 
the parties, it ought not to be allowed to place upon the litigant any harsher or more 
oppressive burden than is required to permit justice to be done…”: NAK Australia Pty Ltd v 
Starkey Consulting Pty Ltd [2008] NSWSC 1136 (Brereton J). 

• Rinehart v Rinehart [2014] (Bianca Hope Rinehart v Georgina Hope Rinehart [2014] FCA 
1241) – sets out the principles of open justice: 

o Suppression order must be “necessary” to prevent prejudice to administration of 
justice. 

o Open justice is a fundamental principle of the justice system. 
o Court must consider primary objective is to safeguard public interest in open justice. 



 

 

o Need to do justice is part of “necessity” principle. 
o Media reporting is corollary of open justice. 
o Possible embarrassment, loss of reputation, consequential loss is generally price 

parties must pay to litigate. 
o Recognised exceptions include where openness would destroy justice by vindicating 

blackmailer or seriously affect commercial value of subject matter. 
• CPA s 71 – business in the absence of the public. 
• Court Suppression and Non-Publication Orders Act 2010: 

o Empowers the Court to make a suppression or non-publication order. 
o Is in addition to inherent power. 
o Section 6: the court “must take into account that a primary objective of the 

administration of justice is to safeguard the public interest in open justice”. 
o Sections 7, 8: set out the powers to grant orders. 

 
7.1.2. PROCEDURAL FAIRNESS 

• Justice delayed is justice denied (i.e. delay and cost prevent justice), so efficiency is crucial to 
justice. 

• Clashes with the right to procedural fairness – a reasonable opportunity to be heard. 
• Audi alteram partem: hear the other side. 

 
CPA s 56 – Overriding purpose 

(1) The overriding purpose of this Act…is to facilitate the just, quick, and cheap resolution of 
the real issues in the proceedings. 

(2) The court must seek to give effect to the overriding purpose when it exercises any 
power…and when it interprets any provision of this Act. 

(3) A party to civil proceedings is under a duty to assist the court to further the overriding 
purpose and…to participate in the processes of the court and to comply with directions and 
orders of the court. 

 
• The best procedure is the fastest and cheapest, but this risks substantive justice. 
• The closest thing to the “right answer” (substantive law) may be procedurally unfair, as it is 

likely to be expensive and slow. 
• If the process takes too long, it becomes procedurally unjust and substantially unjust e.g. 

dead witnesses, parties giving up. 
 
7.1.3. BALANCE BETWEEN SPEEDY DISPOSITION OF CASES AND INDIVIDUAL JUSTICE 

• “Making justice fast and affordable, as well as fair, is a dilemma that has grown more acute, in 
a world of complex financial engineering, increasingly sophisticated criminal syndicates, 
internet scams and technological change”: Sydney Morning Herald (2010). 

• NAB v McCann [2010] NSWSC 766: 
o Amendment of pleadings case – follows Aon v ANU (2009). 
o Case management leads to a strike out of defence – default judgment for plaintiff not 

set aside. 
o ISSUE: was the defendant denied right to a fair hearing? 

 


