
 Contract 

 For A to have an action against B, there must be an enforceable contract between the parties. 

 Contracts require an offer to be accepted, sufficient consideration, certainty and an intention to be legally bound by the 

agreement 

1. Offer “An offer is an indication by one person that they are prepared enter into a binding contract based on certain terms”.  

 there must be an intention to make an offer ( Harvey V Facey) 

If not an offer, then what else might a statement be? 

a. Merely indicating a possible course of future conduct. (Harvey v Facey)  

b. Merely indicating a present Intention (Harris v Nickerson) 

c. Conduct that is merely part of the negotiations 

d. An invitation to treat. 

Not all proposals or statements are considered offers. In many common commercial situations, statement or 

conduct are regarded as ‘mere invitations to treat’. This means that the party making the statement is inviting others 

to make an offer, which the first person may then reject or accept. Decisions in cases have made it clear what is an 

offer and who is making the offer in a number of scenarios. 

➢ Advertising 

 Generally ads would be an invitation to treat (Partridge v Crittenden, Carlill v Carbolic Smoke Ball Co) 

 Ads can be offer when there is clear evidence showing intention to made an offer (Carlill V Carbolic 

Smoke Ball Co p159 

➢ Retailing display with price tag (Fisher v Bell, Pharmaceutical Society of Great Britain v Boots Cash Chemists 

(Southern) Ltd)  

➢ Catalogues(Grainger & Sons v Gough) 

➢ Auctions 

➢ Tenders (Hughes Aircraft Systems International v Airservices Australia, Harvela Investments Ltd v Royal Trust Co 

of Canada Ltd) 

 Generally, the tenders makes the offer , not the person calling for tenders: Spencer V Harding  

 Because the tender makes the offer, the tenders is free to choose whichever tender is wished 

 It is not bound to accept the lowest tender or any of the tenders 

 However, if there is clear evidence show the intention to accept the lowest tender, the contract is bound 

(Harvela Investment V Royal trust of Canada) 

 The tender document setting out terms and procedure should be complied (Hughes Aircraft system 

International V Airservices Australia ) 

 

2. Revoking (or withdrawing) an offer (See 4.25 - 4.31 in your book.) 

➢ The offer can be revoked any time before acceptance ( Routledge V Grant).  

➢ However, revocation must be communicated to the offeree, otherwise the offer stand and revocation will not be 

effective until it has actually been communicated to the offeree (Byrne & Co v Van Tienhoven & Co) 

➢ Revocation of the offer must be communicated to the offeree. However,it does not necessarily to be communicated by 

the offeror in person ( Dickinson V Dodds) .  

➢ certain offers (called options) may not be revoked. (Goldsborough Mort & Co Ltd v Quinn)  

 An option is effectively an contract to keep the offer open. It exits where the offeree has given sth of value to 

keep the offer open . 

 The option must be exercised strictly in accordance with its terms. If the options has to be exercised within five 

days, it cannot be accepted on the 6 day 

➢ Unilateral offer  

 the offer has acted on the promises, the offeror will normally be prevented from withdrawing the offer until the 

offeree has had a reasonable opportunity to complete. 

 

 

 

 

https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Harvey4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Harris4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Partridge.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Partridge4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Carlill4.pdf
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Fisher4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Pharmaceutical4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Pharmaceutical4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Grainger4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Hughes4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Harvela4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Harvela4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/glossary/Ch4/Offeree.pdf
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Byrne4.gif
https://www.lexisnexis.com.au/academic-ancillary/documents/glossary/Ch4/Options.pdf
https://www.lexisnexis.com.au/academic-ancillary/documents/cases/Ch4/Goldsborough4.gif


 

3. Rejection of an offer (See paragraphs 4.32 - 4.34 in your book.) 

➢ An offer may be rejected expressly or by implication. The importance of rejecting an offer is that the offer is 

terminated on rejection and cannot subsequently be accepted: Hyde v Wrench 

➢ Offeree’s Conduct: Rejection may be done by the offeree’s conduct, doing sth that is inconsistent with an intention 

to accept 

➢ Counter offer: An offer is rejected by the offer making a counter offer 

- counter offer by asking for lower price (Hyde V Wrench) 

- counter offer by adding new terms & conditions in the contract ( Turner, Kempson & Co V Camm) 

➢ A counter-offer also rejects the initial offer and becomes a new offer, that can then be accepted or rejected. 

➢ Asking for clarification of the terms of an offer is not a counter offer ( Stevenson Jacques & Co V Mclean) 

 

4. Acceptance of an offer (See paragraph 4.36 - 4.38 in your book.) 

Acceptance of the offer by the offeree creates the agreement. Again, there are a number of rules to be applied: 

➢ only the offeree may accept the offer;  

➢ acceptance must be final and unqualified; Masters v Cameron  

 The offerree must intend to be bound by the agreement without reserving right the change the terms or mind. 

 If the offeree made his acceptance “subject to being approved by my solicitors “, there would be no contract 

because the offeree is reserving the right to change the terms or mind. 

➢ Acceptance must generally be communicated to the offeror: Felthouse V Bindley  

 The contract is not made until acceptance has been communicated to the offeror : Tellerman& Co V Nathan’s 

Merchandise  

 Silence does not amount to acceptance (Felthouse V Bindley) 

 The offeror cannot force acceptance upon the offeree: Felthouse V Bindley 

Communication to a large company 

 the acceptance occurs when the relavent letter or other communication is opened 

 If the acceptance is reeveied in the middle of the night. The contract is probably not made unitl the office 

opens for business the next morning 

Communication over the internet  

  An electronic communication is reveived when it enters an information system designated the addressee as 

the system for the receipt of electronic communication or if no system is designated, when it comes to the 

attention of the addressee 

When express communication of acceptance is not necessary  

- Parties have dealt regularly with one another in the past , it reasonable to conclude on the basis of those past dealing 

that a contract exist even tough the offeree has  not formally accepted. 

- Where the parties in the same industry and the custom within that industry suggests that formal acceptance is not 

necessary  

- Acceptance may be indicated by conduct 

- In the case of unilateral contracts, 

- The postal rule 

The postal rule  

- Actual communication of acceptance is not necessary where the offeror has expressly or impliedly accepted the 

ordinary post as the mean of communication between the parties: Tellerman & Co V Nathan’s Merchandise  

- The acceptance occurs when the letter is posted: Tellerman & Co V Nathan’s Merchandise 

- The postal rule is not apply to the mode of communication to be said to be instantaneous ( face to face, telephone 

conversation, private fax, private telex) nor will it apply to communication by email or internet (Brinkibon V Stahag 

Stahl and Stahlwarenhandelsgeellschaft mbH p.175) 

- For the postal rule to apple, there must be evidence that the offoror has accepted the post as the method of acceptance. 

The evidence may be express where the offoror states that post is the only mean of communicating the acceptance. The 

evidence may be implied where there is no other evidence to indicate that the post was not an appropriate method of 

communicating acceptance  
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5. Lapse of Offer  

Due to times 

Time limit 

- The offer lapsed at the time of limited time. Ex: Friday midnight  

No time limit 

- When no time limit is mentioned, the offer remain open for a reasonable time: Ramsgate Victoria hotel V Montefiore 

If the offer stated that acceptance was expected by mail, offer would remain open for as long as it would take, in the normal 

course of event. For return mail to reach the offoror 

Due to the failure of a condition precedent  

An offeror may take an offer conditional on the happening of a particular event. If the condition is not satisfied, the offer lapses 

and cannot 

be accepted. 

 

6.  Intention (See paragraph 5.2 in your book.) 

➢ Without proving that parties intended an agreement to be legally enforceable, a contract does not exist. 

➢ The court use the reasonable person test to decide whether the parties intended to contract: Taylor V Jonhnson 

➢ Generally, courts begin answering this question by assuming that 

 parties to social or domestic agreements did not intend to contract: see Balfour v Balfour 

 Todd V Nicol ( have intention in domestic agreement ) 

 parties to commercial agreements did intend to contract: see Rose and Frank Co v J R Crompton & Bros 

Ltd 

➢ These presumptions can be rebutted if it can be shown that a reasonable person present at the time would have 

concluded that the arrangement was contractual. 

 

7. Intention in common commercial situations (See paragraphs 5.4 - 5.9 in your book.) 

➢ Trade promotions 

 Trade promotion had intention to be legal binding with those who are matched with their explicit advice (Esso 

Petroleum Ltd v Commissioners of Customs and Excise)- free coin  

➢ Letters of comfort or support Kleinwort Benson Ltd v Malaysia Mining Corporation Bhd (not binding case) 

 Used in support of a loan application where a formal guarantee cannot be given. 

 the letters are provided where the provider does not which to give a formal guarantee. 

 Letter of comfort shows intention not to be legal binding  

➢ Heads of Agreement and Letters of Intent 

 Whether the parties intended to be bound by their document depends on the circumstances of the case. 

 (binding) Air Great Lakes Pty Ltd v K S Easter (Holdings) Pty Ltd and (not baing) Coal Cliff Collieries Pty Ltd v 

Sijehama Pty Ltd  

➢ Agreements ‘subject to contract’  

 Generally, the courts regard tthe agreement that is subject to a contract that to be created later or made 

“subject to contract” is not binding : (Masters V Cameron) 

 contract to masters case, it could be binding (Plastyne Products Pty Ltd v Gall Engineering Co Pty Ltd ) 

➢ Agreement made “ without prejudice”  

  It depends on the facts that whether the parties intended to be bound 

 Tallerman & Co V Nathan’s Merchandise (binding), Gregory V Philip Morris (not binding) 

 

 

 

 

 

➢ the letters are provided where the provider does not which to give a formal guarantee. 

➢ Used in support of a loan application where a formal guarantee cannot be given. 
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