
WEEK 4 - AGENCY   
 
1. Definition of Agency 
 
•   International Harvester Co of Australia v Carrigan’s Hazeldene Pastoral Co: A word used in law 

to connote an authority or capacity in one person to create legal relations between a person 
occupying the position of principal and third parties 

 
2. Agency and Sale 
 
•   Seller à Agency of seller 1 or reseller à Buyer  

o   A contract will be formed between the principle and the third party (buyer or distributor) 
o   The agent is not a party to the contract and does not incur obligations under it  

 
2.1 Principal and Agent or Seller and Reseller? 
•   Are they acting on their own behalf or acting on behalf of someone else?  

o   If agency relationship, then agent cannot make any unauthorised profits and place own 
interests in conflict with principal (substance over form) 

§   Who determines mark-ups or resale prices? Principal or agent? 
§   Is the principal aware of what the agent is charging on the resale? If not, the agent 

must be doing it themselves 
§   How does the purported agent deal with moneys received? Do they separate 

funds that they will account for to the principal? 
•   Hannaford v Australian Farmlink:  

o   Facts: Hannaford, trading as Torrens Valley Orchards sold cherries locally and 
internationally. Australian Farmlink was an exporter of these cherries to Hong Kong and 
Singapore 

o   Issue: Was the relationship seller and purchaser or principal and agent? Either Hannaford 
would sell cherries to Farmlink and Farmlink resells it into the international market, or 
Farmlink was acting as an agent for the sale of Hannaford’s cherries? 

o   Held: Farmlink was acting for own benefit and on own behalf. Primary indicator: 
Whether parties agree that duty of the middleman acts primarily of the one delivering 
goods for him, or to act primarily for his own benefit. In the absence of consent, it would 
be a breach of a fiduciary duty for an agent to mark up prices etc. Hence, seller and buyer 
relationship, not agency relationship  

 
3. Elements of Creation of Agency 
 
•   Authority – express actual authority, implied actual authority, ostensible authority  
•   Ratification 
•   Operation of law 
 
3.1 Different Types of Authority 
•   Hely-Hutchinson v Brayhead:  

o   Actual authority may be expressed or implied 
§   Express: When it is given by express words, such as when a board of directors 

pass a resolution which authorises two or their number to sign cheques 
§   Implied: When it is inferred from the conduct of the parties and then 

circumstances of the case, such as where the board of directors appoint one of 
their number to be the managing director. They thereby impliedly authorise 
authorise him to do all such things as fall within the usual scope of that office  
 



o   Ostensible authority  
§   Authority of the agent as it appears to others. It often coincides with actual 

authority. Thus, when the board appoint one of their number to be managing 
director, they invest him not only with implied authority, but also with ostensible 
authority to do all such things as fall within the usual scope of that office  

•   Equicorp Finance v Bank of New Zealand: 
o   Facts: On Hawkins’ instructions, $50 million of a company reserve was used to reduce 

the debt of another company in the group. Bank allowed the transfer. Hawkins had no 
express authority by the board and he himself was not a director of the company 

o   Issue: Were his actions binding on the company? 
o   Held: Hawkins still had actual implied authority  

§   ‘Actual authority arises where a principal grants, and and agent accepts, authority 
for the agent to perform specific tasks on behalf of the principal’ 

§   ‘Ostensible authority is quite different. The question is whether the principal has 
held out the agent as having authority to act on its behalf’ 

•   In this case, it was Hawkins himself that held out himself as having 
authority, not the company – therefore implied authority  

•   Crabtree-Vickers v Australian Direct Mail Advertising: 
o   Facts: Peter McWilliam was previously a director of CV but had resigned when he 

became bankrupt. He was given the task of investigating the purchase of a printing 
machine but had no actual authority on behalf of the company to enter into the transaction 

o   Issue: Did he have ostensible authority? 
o   Held: No – Bruce McWilliam (managing director) tried to ‘hold out’ Peter as having 

authority, but Bruce did not have actual authority in the first place.  
§   Actual authority: Board of Directors  
§   Ostensible authority: Bruce McWilliam (managing director) 
§   No authority: Peter McWilliam – Bruce could not make a representation that 

Peter had authority  
§   Overall: If you want to rely on ostensible authority, you need to rely on ‘holding 

out’ made by a principal 
•   Assumptions under the Corporations Act  

o   s 128 Entitlement to make assumptions 
§   (1) A person is entitled to make assumptions in section 129 in relation to dealings 

with a company 
o   s 129 Assumptions that can be made under section 128 

§   That the company’s constitution and replaceable rules have been complied with 
§   That if, from information provided by the company that is available from ASIC, 

someone appears to be a director or secretary of a company that they have been 
duly appointed and that they have authority to exercise the powers and duties 
customarily exercised or performed by a director or company secretary of a 
similar company 

§   That the officers and agents of the company properly perform their duties to the 
company 

 
3.2 Ratification 
•   Ratification is the subsequent adoption by the principal or the agent’s previously unauthorised 

action 
o   1. The agent whose act is sought to be ratified must have purported to act for the principal 
o   2. At the time the act was done the agent must have had a competent principal, and 
o   3. At the time of the ratification the principal must be legally capable of doing the act 

himself 
 
 
 



•   Keighley, Maxsted & Co v Durant: 
o   Facts: Roberts had authority from KMC to buy wheat at a certain price. He later bought it 

at a higher price but entered into the contract in his own name 
o   Issue: Whether KMC was also liable as Robert’s principal for the payment of the price of 

wheat 
o   Held: KMC could not validly ratify the contract. Roberts had not told Durant that he was 

acting on behalf of someone else. Because an undisclosed principal is a stranger to the 
contract, they cannot become a party by subsequent ratification. The situation would have 
been different if Roberts had told Durant at the time of the contract that he was acting for 
an identifiable principal 

•   Suncorp Insurance v Milano 
o   ‘Where an act is done by a person in the name of another and that person does not have 

authority, then the person whose name it was done may ratify by adopting the transaction’ 
§   It is necessary that at the time of the ratification, he should have full knowledge of 

all the material circumstances in which the act was done 
§   Ratification may be express or implied and will be implied whenever the conduct 

of the person in whose name a transaction has been entered into is such as to show 
that he adopts the transaction in whole or in part (mere acquiescence or inactivity 
may be sufficient) 

•   Commonwealth Bank v Perrin 
o   Facts: Mr Perrin forged signatures of his wife and brother on mortgage documents. Bank 

unable to claim indefeasibility as it had not verified the wife’s signature. Bank tried to argue 
that Perrin had implied authority to sign the mortgage documents in the wife’s name, or 
alternatively, that she had subsequently ratified the forgery in her name (by omission) 

o   Held: Although Ms Perrin was happy with what Mr Perrin was doing, it was not enough o 
show that he had implied authority. If he had asked her about this mortgage, there was a 
chance that she would have said no 

§   Forgery cannot be ratified 
§   No intention to adopt the transactions 
§   No duty to speak up 

•   Kidderminster Corporation v Hardwick: Ratification must take place within a reasonable time i.e. 
not when the contract was already terminated, not when time for compliance is expired  

•   Bolton Partners v Lambert: Ratification must take place at a time, and under circumstances, when 
the ratifying partying might himself have lawfully done the act which he ratifies  

•   Davison v Vickery Motors: A person may by the act of another become party to a bilateral contract 
without his authority or knowledge and possibly contrary to his express direction. The assumption 
connotes that there is no instant binding effect on the supposed principal and yet the other party is 
instantly bound.  
 

3.3 Operation of Law 
•   Agent of necessity e.g. master of ship if ship is sinking unless action is taken. Would only arise in 

circumstances where it was not possible for the ship’s master to communicate with the ship’s 
owner 

o   China-Pacific SA v Food Corp of India: 
§   Facts: Ship became stranded on reef and the managing agent entered into an 

agreement for salvage to get the wheat off the ship. Plaintiff transferred it to 
Manilla – sought cost for warehouse based on the idea that there was an agent of 
necessity 

§   Held: No agent of necessity. It was not impossible to communicate with the cargo 
owners and get their express instructions for what they wanted to do 

	  


