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WEEK 1: CONCEPTS OF PROPERTY LAW

Property is a legal relationship between persons and resources; it refers to power permissibly
exercised over a thing. Such relationship confers rights to the owner and/or possessor. The
fundamental right of property is the right to exclude others from using it. This right to exclude
gives the property relationship an in rem status, which means ‘proprietary rights’ (opposed to
in personam, which means ‘personal rights’), meaning that the rights conferred are enforceable
against the world at large, rather than just against the parties privy to the relationship. This right
is a sine qua non (necessary; a condition thereof). ‘Proprietary title’ means that one has a right
to the property, or title thereto.

Property is a legally endorsed concentration of power over things and resources — Professor
Gray (Textbook p 14). The difference between a property right and a contractual right is that a
property right is enforceable in rem, whereas a contractual right is only enforceable in
personam. Whilst enforcement of a contractual right is in personam, ownership of a contractual
right is in rem. Due to the fact that enforcement of a contractual right is in personam, a range
of personal remedies are available.

The right to property is the right to determine the use or disposition of an alienable thing in so
far as that can be achieved or aided by others excluding themselves from it, and includes the
right to abandon it, to share it, to licence it to others (either exclusively or not), and to give it
to others in its entirety — ‘The “Bundle of Rights” Picture of Property’ (1996) by Penner

The right to occupy land [First English Evangelical Lutheran Church v. County of Los Angeles,
482 U.S. 304 (1987)]; and the right to pass land onto one’s heirs [Hodel v. Irving, 481 U.S. 704
(1987)], fall within the scope of property interests, compensable if taken. The right to modify
a building that one owns and the right to prevent physical invasion are not compensable

Implied Licence and Contractual Interest

In Heller v Niagara Racing Association, Hodgins JA: “It appears to be settled law in England
that a licence granted by the sale of a ticket includes a contract not to revoke the licence
arbitrarily, which contract entitles the purchaser to stay and witness the whole performance,
provided he behaves properly and complies with the rules of the management, and that this
licence and agreement, if given for value, is an enforceable right” — cited from Hurst v Picture
Theatres Ltd [1914-15] All ER Rep 836

Injunctions of Forbearance in Contract Law

In Lumley v Wagner (1852) 42 ER 687, Lord St Leonards: “With respect to the negative
covenants, if the tenant, for example, has stipulated not to cut lop timber, or any other given
act of forbearance, the court does not ask how many of the affirmative covenants on either side
remain to be performed under the lease, but acts at once by giving effect to the negative
covenant, specifically executing it by prohibiting the commission of acts which have been
stipulated not to be done”.



Lease & Licence Dichotomy

The distinction between a lease and a licence represents the classic dichotomy between
property and non-property; or, where the licence is coupled with a contract, between property
and contract. A lease is an estate in land whereas a licence, “properly passeth no thing nor alters
or transfers property in any thing, but only makes an action lawful, without which it would
have been unlawful” — Thomas v Sorrell (1693) Vaugh 330 at 351 per Vaughan CJ

In King v David Allen & Sons Billposting Ltd (1916) 2 AC 54, the rules discussed regarding
proprietary interests are that, a licence does not confer a proprietary right, as it is not merit
sufficient control over land. Only proprietary rights are enforceable against third parties;
contractual rights are only enforceable against parties privy to the contract.

In Georgeski v Owners Corporation Strata Plan 49833 (2004) NSWLR 534, the rules
discussed regarding who can be sued are, a licensee (as opposed to a lessee) does not have a
right of possession. Where the licence also has a ‘grant of interest’, then the licensee may,
because of the interest, sue ‘in trespass for direct interference with the subject matter of the
grant’. However, the remedy is based on that interest, not the contractual right. I.e. a license
only grants a right in personam, which means a licensee can only sue the person who gave him
that right if his right is breached. He cannot sue the rest of the world for trespassing.

PROPERTY RIGHTS

The right to use or enjoy

A proprietor will generally have a “fee simple” or “fee simple absolute”, which is a permanent
and absolute tenure in land with freedom to dispose of it at will. It is the highest possible
ownership interest that can be held in real property.

The proprietor can grant to another, an “easement”, which is an intangible interest in land that
confers upon the holder a right that is enforceable over one piece of land (the ‘burdened land’
or ‘servient tenement’) for the benefit of another piece of land (the ‘benefitted land’ or
‘dominant tenement’). Despite its incorporeal nature, the easement is a form of real property
and is enforceable in rem. “An easement may be defined to be a privilege without profit, which
the owner of one neighbouring tenement has on another, existing in respect of their several
tenements, by which the servient owner is obliged to suffer or not to do something on his own
land, for the advantage of the dominant owner” — Gale on Easements 1986 at [3]

A proprietor may make a “negative covenant” with another proprietor, which is a contract
between two bits of land (as opposed to people). The owner of Block A will contract with
owner of Block B not to do something with his or her land; even if the land is sold later on, the
new owners are still bound by the covenant and cannot build on B until the covenant expires.

The right to exclude others

This is the right to prohibit others from using something, and is protected by the property torts
(trespass to land, trespass to goods, detinue, and conversion). However, this right can be
restricted by agreements such as negative covenants or easements.

The right to alienate

This is the right to pass rights onto another. In a fee simple, which is absolute interest in land,
the rights can be sold completely. In a lease, the lessee can only alienate the rights that he has,
meaning that he can still sublet (unless expressly prohibited by the lessor). The CC s 51(xxxi),
the Cth can take property on just terms, provided that due compensation is paid.
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EQuiTy

Equity was created to correct deficiencies caused by the rigidity of the common law. By the
power of the royal prerogative, it recognised things the common law didn’t and allowed
remedies, which were not offered by the common law. Based on conscience, beginning in the
Court of Chancery in England, equity evolved into a comprehensive system of law, making
use of precedents.

Eventually, the existence of two parallel and diverse systems (common law and equity) caused
problems. Today the courts of common law and equity have ‘fused’, in that they are tried by
the same courts and the same judges, in the same room; although, the ‘bodies of law’ have not
fused. Common law issues remain common law issues, and equity remains equity.

There are 3 equitable jurisdictions:
e Exclusive (exclusive to equity): Trusts and fiduciary obligations

e Concurrent (both equity and common law): Estoppel, misrepresentation, overborne will
(duress at common law; undue influence in equity).

e Auxiliary (equity aids operation of common law): Jurisdiction in aid of common law where
common law remedies are inadequate.

Maxims of Equity
e Equity will not suffer a wrong without a remedy.
e Equity follows the law.
He who seeks equity must do equity.
He who comes to equity must do so with clean hands.
Equity assists the diligent and not the tardy.
Equity looks at intention rather than form.
Equity regards as done that which ought to be done: e.g. gifts.
Equity will not assist a volunteer (i.e. a person who has not paid something).



CLASSIFICATIONS OF PROPERTY

Real Property is divided into two categories—

‘corporeal hereditaments’ and ‘incorporeal hereditaments’. The former is the permanent,
tangible real property; the latter is an intangible right that is derived therefrom.

Personal property is divided into two categories—
Chattels real: A hybrid between personal and real property. E.g., leaseholds (right in property,
but not complete ownership).

Chattels personal: All other chattels

These can also be divided into—

Choses in Possession, which are tangible physical objects.

Choses in Action, which are intangible things, such as patents, copyrights, deeds etc. Choses
in action are really a ‘right to sue’ (on the basis of copyright etc.)

Remedies

Remedies for real and personal property differ; for real property, a person can bring a claim for
specific performance; however, a claim for damages can be made for an action in personal
property. For a personal property claim, there need not be a written contract, whereas for real
property, there must be a written contract.

Escheat: A common law doctrine that transfers the property of a person who dies without heirs
to the crown or state. It serves to ensure that property is not left in ‘limbo’ without recognised
ownership.

PROFIT-A-PRENDRE

This gives the holder the right to take natural resources such as petroleum, minerals, timber,
and wild game from the land of another. Because of the necessity of allowing access to the land
to gather resources, every profit contains an implied easement for the owner of the profit to
enter the other party's land for the purpose of collecting the resources permitted by the profit.
A profit may be made exclusively so that only the owner of the profit is permitted and no one
else.

There are two types of profits, “appurtenant” and “in gross”. The former may only be used
by the owner of the adjacent property. A properly recorded profit will remain even if the
ownership of the land, upon which the profit exists changes hands. The latter can be assigned
or otherwise transferred by its owner. Courts will construe a profit as being in gross unless the
profit is expressly designated as being appurtenant.

A profit can be terminated in four ways: ‘merger’ if the owner of the profit acquires the land,
to which it applies; ‘release’ if the owner of the profit executes a contract to surrender the
profit to the servient landowner; ‘abandonment’ if the owner thereof does not exercise the
right for a sufficient length of time; or ‘misuse’ by placing a burden on the servient estate.



