
Tendency/Coincidence policy 
 
Introduction  
 

ANSWER WHAT THE QUESTION IS ASKING! 
 
Tendency or coincidence evidence is often highly prejudicial b/c of its very nature – its 
probative value tends to be overestimated (ALRC) and thus there is a possibility that the jury 
will treat the similar facts as establishing an inference of guilt where neither logic nor 
experience would necessitate that conclusion (Pfenning). 
 
The law of evidence strives to uphold the fundamental policy objective of receiving all 
probative evidence and minimising the risk of wrongful convictions. 
 
Therefore, the question arises as to how to balance the highly prejudicial nature of 
tendency evidence with its probative value and the court’s need for the best available 
evidence? 
 
 
The Old Common Law  
 
The HC in Hoch and Pfennig introduced the strict ‘no other rationale view test’, thereby 
raising the threshold for admission of T&C evidence. This was an attempt to reign in judicial 
discretion. 
 
In Hoch and Pfennig the HC held that, to be admissible, propensity and similar fact evidence 
must possess sufficient ‘probative value such that, if accepted, it bears no reasonable 
explanation other than inculpation of the accused’. From this we can ‘safely conclude’ that 
the probative value of the evidence outweighs its prejudicial effect. 
 
There are arguments which support this strict approach. 

- Propensity and similar fact evidence is highly prejudicial and should not be admitted 
unless there is absolutely no other explanation for the evidence, other than the guilt of 
the accused.   

 
However, the better argument is that this requirement was too strict.  
 

- ALRC: does not allow enough evidence into the court 
 

- ‘No rational view test’ is inconsistent with the policy framework of the new Evidence 
Act – it will exclude probative evidence that has minimal prejudicial effect 

 
- Allows accused to exclude highly probative evidence of guilt by impugning the 

reliability of evidence (as, for example, by alleging collusion among multiple 
complainants as in Hoch) 

 
More criticisms of the CL  

- The court is considering guilt too early à This test requires the trial judge to analyse 
whether there is no other rational view at the preliminary stages of the trial – before 
all the evidence has been adduced and tested (c.f. the Jury who does this at the end) 



 
- If there is ‘no other rational’ view, then arguably D’s guilt is already a given and the 

court is overstepping its role in suggesting guilt to the jury  
o Judge essentially judging credibility of witness – a jury task (in deciding 

whether there was collusion/fabrication) 
o While those proponents of Hoch and Pfenning argue that T&C imposes such a 

significant prejudicial affect on the Defendant that it should be limited to only 
the strictest circumstances, the reality of the test is that it removes jury 
assessment and places the discretion exclusively in the hands of the Judge. 
(ALRC) This is inconsistent with the role of the Court as it is for the Jury 
to consider a Defendant’s guilt, not the Judge. This is a role much more 
attributable to the Civil Systems of Europe than the adversarial system that 
forms the back-bone of the judicial system in Australia. 

Evidence Act approach – does it strike the right balance?  
 
Introduction  

- The case of (Ellis) reinterpreted the Evidence Act S 101 tests to replace the 
impositions placed by Hoch with greater significance placed on the S97 and S98 
‘significant probative value’ test. 

- However, this minimal standard is raised in criminal cases where the probative value 
of the evidence must substantially outweigh its prejudicial effect (s 101) 

- Spigelman CJ in Ellis v R notes the different terminology adopted and that the ‘no 
rational view test’ is strictly a CL principle that is inapplicable as a statutory test of 
probative value. The ALRC endorsed this viewpoint. 

 
Advantages of EA tendency and coincidence  
 

- Why is T&C evidence important? 
o May be crucial to the case 
o May be no other evidence which can prove the guilt of the accused 

§ eg – in Pfennig, body never found and so the E of the accused 
abducting and sexually assaulting a boy in a similar manner was 
crucial to show that the accused killed Michael Black 

o It is highly useful that the jury can consider more than just the alleged offence 
but are able to gain an insight into the likelihood that the offence was 
committed 

o May be highly probative and show: 
§ Tendency – accused clearly had a tendency to act in this way or have a 

particular state of mind  
§ Coincidence – that it is so highly improbable that  

 
- Appeals to logic and common tense 

o The current law sides with common sense. For example, if a man has 
committed 49 burglaries in the past, this fact tells one something about the 
probability of having committed yet another and should logically be 
admissible (Jeremy Gans; Australian Principles of Evidence) 

o The balancing approach justifies placing previous offences before a jury 
where they highlight solid and legitimate evidence relating to the offence in 
issue. 
 



- Consistency 
o By defining key terms, such as ‘tendency evidence’ and ‘probative value’ 

(Dictionary), the EA suggests an intention to ensure consistency for purposes 
of the EAT. 

o Specifically for ‘tendency evidence,’ the EA clarified the CL at the time of its 
introduction, with the balance of authority against extending ‘similar fact 
evidence’ to ‘propensity reasoning.’  

o Thus, despite being substantially based on CL, it was clearly intended to 
operate in accordance with its own terms and essentially “covers the relevant 
field in a comprehensive manner” (Spigelman CJ, Ellis) 
 

- S 97 and 98: 
o In CIVIL cases, it makes preparing for court a lot easier. Significant probative 

value gives parties preparing for court a threshold test to satisfy as opposed 
to balancing process which is much more unpredictable  

o In CIVIL cases, evidence can be excluded on objection on a single basis of 
insignificant probative value without debate involving the balancing of 
prejudice effect vs probative force as in s 101 
 

- S 101 advantages compared to Hoch: 
o Does NOT allow the accused to exclude highly probative evidence of guilt by 

impugning the reliability of evidence (as, for example, by alleging collusion 
among multiple complainants as in Hoch 

o It is consistent with the policy framework of the new Evidence Act – it will 
allow highly probative evidence in even if there is some prejudicial effect (cf – 
Hoch) 

 
 
Disadvantages of EA tendency and coincidence (and inherent prejudice with T&C 
evidence) 
 

- Too often admitted & jury quick to make assumptions 
o Allows too much bad character evidence to be adduced  
o May cause the jury to overestimate the probative value of the evidence 
o For coincidence reasoning, fact finders may be too willing to interpret a series 

of events as only explicable as the acts of a single person. Psychologists have 
found that people routinely misunderstand both the mathematics of probability 
and the actual prevalence of supposedly improbable events. Jeremy Gans, 
Australian Principles of Evidence; Perry 
 

- Moral prejudice (prejudicial) 
o R v Alexander, R v McKenzie show the dangers of moral prejudice, which is 

the risk that the trial will be resolved on a basis other than the rational 
assessment of what is proved by the evidence.  

o The fact finder may abandon his/her assigned task in favour of using a 
guilty verdict to punish the defendant for who he/she is ie. May be 
considered worthy of punishment whether or not he did the acts alleged by 
complainant.  

o Moral prejudice also encompasses subversion of appropriate legal test by 
emotional or non legal considerations 



o So if t&c involves a confronting subject then there is a danger that it might 
overwhelm the jury and distract the jury from the proper role of determining 
the facts in issue 

o Might be use to ‘fill the gaps’ 
§ ie – accused convicted of burglary in the past and admit that E, 

therefore jury will conclude that they must have committed this 
burglary but not having regard to whether it has significant probative 
value 

 
- Tendency and coincidence – fine line  

o It is important to accentuate the large overlap between tendency and 
coincidence reasoning 

o Both are underscored by the simply assumption of human behaviour occurring 
in patterns (Gans and Palmer) 

o In the opinion of John Stratton, Deputy Senior Public defender, the division is 
artificial and was a mistake and it is often unhelpful to be too concerned about 
whether a particular piece of evidence is more truly categorised as tendency or 
coincidence evidence.  

o For example, in Ellis, a number of break-ins occurred wherein a glass pane 
was carefully removed and placed intact within the shop which was robbed. 
This could be coincidence because the circumstances of the offences were 
‘substantially and relevantly similar’ (s 98) or could be tendency evidence in 
that Ellis had a tendency to commit break and enters in a particular way (s 97). 
Therefore in Ellis the Crown sought to tender the evidence both as tendency 
and coincidence evidence. 

o Accordingly, the tendency and the coincidence principles could be regarded as 
alternative and overlapping avenues by which material may be introduced into 
evidence.  

 


