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WEEK 1 
 

PART A: 

Introduction and Fundamentals of 
Australian Constitutional Law 

 
 

Key Principles / Terminology: 

 
1. Accountability – This ensures exercise of power is within legal limits or that it conforms with underlying  

purpose and the expectations of the community. The rule of law acts as a measure of 
accountability ensuring exercise of pwer is not arbitrary.  

2. Constitutional Conventions – Unwritten rules of behaviour that restricts the exercise of power. Though not  
enforceable in courts, they are generally observed to ensure smooth running system.  

3. Constitutionalism – A political doctrine that the law of the constitution is supreme in a legal and moral sense.  
Legitimacy of state is based on its exercise of power where the constitution limits. 

4. The Crown – It may refer to the entire government structure or may be the „state‟. It can be the symbol to the  
executive government, headed by the monarch and all his or her officers or agents.  

5. Federalism – A constitutional design where government power is shared between a central government and  
sub-national governments operating in the same geographic territory. This features dispersal of 
powers and greater participation and ownership over government policies within a single 
nation-state. 

6. Human Rights – Norms considered inherent to all human beings regardless of race, sex, nationality or  
religion. Considered inalienable and cannot be waived. A standard on how government should 
treat its population, either by acting or refraining from acting.  

7. Judicial Review – judicial branch maintaining the rule of law by conducting review of the actions of the other  
two branches of government as a guardian of the Constitution reviewing exercise of legislative 
power, and ensures that executive action is exercised in accordance with the legal bounds that 
apply to it. The courts will also review exercises of judicial power through the appeal process, 
which allows for some accountability within the judicial branch.  

8. Liberalism. – A political theory based on ideas of freedom and equality. Liberalism is the dominant  
philosophy that informed constitutional development in the UK and US. Australia‟s system of 
democratic government, supporting core principles such as free and fair elections, open 
government, freedom from arbitrary detention, and the accountability of the Executive for the 
effect of its actions. 

9. Parliamentary Supremacy – Parliament is supreme for they are most democratically responsive of all the  
government branches and therefore parliament alone has the power to make the law.  

10. Representative Government – Democratic form of government in which those with the power to govern have  
been selected from among the population of a state to rule on their behalf. In contrast: Direct 
democracy – where the whole of the polity is involved in making decisions over how the polity 
is to be governed.  

11. Responsible Government - Means by which executive government is held accountable by the Parliament.  
12. Rule of Law – It means that no one is above the law and that the law binds the state. The government must  

at all times exercise power within limits. Rule by law – uses law as a tool for its own purpose 
without accountability 

13. Separation of Powers – The horizontal division of governmental powers between the 3 government branches  
The doctrine that provides limits and checks on the exercise of power by each branch. 

14. Sovereignty – Supreme power and authority. Independent power of individual nation state (external) or within  
single states (internal) 

15. The Westminster System – System of government in former British colonies, based on the UK parliamentary  
system. The main feature is the division of power between a head of state who is a nominal 
holder of executive power, and a head of government who is the leader of the Parliament who 
exercise de facto executive power with other senior members.  
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CONSTITUTIONALISM 
- A system where power is limited by a Constitution whether written or unwritten consisting of: 

o a foundational law setting out the chain of command and 
o fundamental laws or principles that place limits on governmental power 

- Australian Constitutionalism consists of:  
o The Constitution – An Act proclaimed in 1901 to: 

• reflect the balance of powers between the Commonwealth and States at Federation  
• Distributes power between the different arms of government 

o State Constitutions 
o The Common Law 

- Chain of Command in the Australian Constitution 
o Crown (ie Queen and Governor-General) controlled by the ministry 
o Ministry controlled by the Parliament  
o Parliament controlled by the people.  
o BUT – The Constitution is enforced by the High Court which has the power to invalidate any 

unconstitutional exercise of legislative, executive or judicial power. 
- Modern systems of Constitutionalism reflect the political philosophy of liberal democracy. 
- There are a wide variety of political liberalisms that informed the creation and continuing interpretation of 

the Australian Constitution. 
 
POLITICAL THEORY & FORMS OF GOVERNMENT 
 

POLITICAL LIBERALISMS 
- Liberal democracy (variants include: classical liberalism, welfare liberalism, libertarianism) 

o Classical liberalism: the pursuit of self-interest unfettered by the State. 
- Social democracy (variants include: communitarianism, civic republicanism, labourism, industrial 

democracy, mixed economy democracy) 
o state intervention to redistribute material resources from top to bottom, ensuring the pursuit of 

self-interest by everyone. 
- Neoliberalism (variants include: libertarianism, radical liberalism, economic liberalism) 

o state intervention to redistribute material resources from bottom to top, ensuring the pursuit of 
self-interest by a few. 

o Neoliberal state policy – Policy that socialises economic loss and privatises profit.  
• Examples include: Privatisation; Austerity; and The casualisation of labour 

 
POLITICAL FOUNDATIONS OF THE AUSTRALIAN CONSTITUTION 

- The Australian Constitution is a bi-product of the US Constitution and the (unwritten) British Constitution. 

- It contained very few political rights. 
- It created a new nation state. 
- It fostered racism through a new form of nationalism that partly obscured social class as a form political 

identity. 
 
„ONE VOTE, ONE VALUE‟ vs PROPORTIONAL REPRESENTATION 

- Proportional representation under s. 7 requires there to be an equal number of senators from each State 
(regardless of population size). 

- The proposition of „one vote, one value‟ does not exist under the Australian Constitution: McGinty v 
Western Australia (1996) 186 CLR 140. 

- This means that the voters from more traditional, conservative and less populous states such as 
Western Australia and Tasmania have (up to 15 times!) more voting power than voters from more 
traditionally more liberal and highly populated states like NSW and Victoria (in Senate elections).   

 
REPRESENTATIVE AND RESPONSIBLE GOVERNMENT 

- A representative government is a democratic form of government in which those with the power to 
govern have been selected from among the population of a state to rule on their behalf. In contrast to a 
direct democracy, where the whole of the population is involved in making decisions over how the 
people are to be governed, representative government means a government for the people through their 
elected representatives. 

- Responsible government is a means by which the executive arm of government is held accountable by 
the Parliament. A responsible form of constitutionalism can be considered flexible or political. A political 
constitution is one in which those who exercise political power is held to constitutional account through 
political means and institutions. Thus government ministers are subjected to scrutiny by Parliament 
through taking part in debates, question time, participating and responding to the investigations of 
committees of inquiry.  
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A CONSTITUTIONAL ROAD MAP: SOME BASIC PRINCIPLES AND IDEAS 
 

Government can only do what the Constitution permits. If Government attempts to make law that the 
Constitution does not empower it will be ultra vires and void ab initio. Australian constitutional history has shown 
the growth of representative government, Federation, and increase in political and legal autonomy. The 
Constitution is seen to be more of a contract between the States rather than dealing more into rights.  
 
HISTORY AND BACKGROUND 
 
- Reception of English Law 

o S 24 of the Australian Courts Act 1828 
o provided that statutes which were in force in England, as at the date of the passing of the Act (ie 25 July 

1828) to be applied in the courts of New South Wales and Van Dieman‟s Land (later Tasmania) where 
they were applicable in the colony by reason of local conditions, and the administrative and judicial 
machinery then in existence. 

- Development of representative institutions  
o 1823 – 1

st
 legislative council created – NSW Act 

o 1842 – Australian Constitution Act – provided limited representative government (24 elected, 12 
appointed) 

o 1850 – Australian Constitution Act – more comprehensive, NSW, Vic, Tas, SA, new legislative councils, 
reduced property qualification to vote, gave colonies power to make laws for security, make 
amendments to the Constitution. BUT limited in power,, to vote and representation – this lead to the 
Eureka Stockade. 

o Federation - Reasons for Federation: Defence, Trade/free internal market, Immigration 
o 1847 – Earl grey ? 
o 1850 – Constitutional attempt 
o 1880s – Federal Council of Australasia, New Zealand and Fiji involved, NSW wasn‟t 
o 1890s – Melbourne conference 
o 1893 – people‟s convention to be involved in Federal Constitution movement (democratic approach) 
o 1891 & 1897 – National Convention to draft a Bill 
o 1898 – Constitutional Convention drafted the Constitution 

o Framers of the Constitution 
 Sir Henry Parkes, Premier of NSW 
 Sir Samuel Griffith, Premier of Qld – put together 1891 Draft Bill on the Constitution 
 Inglis Clark, Tasmanian Attorney-General 

o January 1, 1901 – Constitution took effect 
 
THE CONSTITUTION 
 

- has 9 clauses. First 8 clauses – „Covering Clauses‟ – introductory, explanatory provisions 

- Ninth Clause contains „the Constitution‟ 
- Australian Constitution enacted as clause 9 of the Commonwealth of Australia Constitution Act 1900. 

This is a British Act. 

- Preamble – relevant to the issue of federalism; position of the monarchy; supremacy of federal laws 
over state 

- is actually a contract between states to protect state rights. It is not about individual rights, interests or 
freedoms.  

- It establishes the Commonwealth and the States as a federal system – a vertical separation of power.  
- The States also have Constitutions - these are the 19th century statutes that gave each colony 

responsible government.  

- They continued as State constitutions after Federation. 
- What is the Constitution concerned with? 

o Powers of Parliament (s51) 
o Distribution of Powers between the different arms of government:  

• Parliament (Chapter one), Executive (Chapter Two), Judicature (Chapter Three)  
o Distribution of power between the central government and the States (s109) 

 
Purposes of the Constitution (Sawer) 
 

- Recognise the six Australian colonies and the continuation of their constitutions 
- Create new central government authorities and outlines their functions and powers 
- Regulate relations between the Federal authorities and those of the State 
- Establish free trade between the States 
- Guarantee some rights 
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Chapters of the Constitution: 
Chapter I – Parliament 
Chapter II – The Executive Government 
Chapter III – The Judicature 
Chapter IV – Finance and Trade 
Chapter V – The States 
Chapter VI – New States 
Chapter VII – Miscellaneous 
Chapter VIII – Alteration of the Constitution 

  
Important Constitutional Provisions 
- S 1 – legislative power vested in Federal Parliament – consist of the Queen, a Senate, House of 

Representatives = called “The Parliament” or “The Parliament of the Commonwealth” 
- S 2 – Governor-General – appointed by the Queen as her representative. 
- S 5 – GG may appoint such times for holding the sessions of the Parliament as he thinks fit, and may also 

from time to time, by Proclamation or otherwise, prorogue (to suspend or end session of) the Parliament, and 
dissolve the House of Representatives.  

- S 7 – the senate 
- S 24 – Constitution of the House of Representatives. – shall be composed of members directly chosen by 

the people of the Commonwealth. 
- S 25 – provision as to races disqualified from voting – law of a State may disqualify a race 
- S 51 – legislative powers of the Parliament – The Parliament shall not, subject to this Constitution, have 

power to make laws for the peace, order, and good government of the Commonwealth with respect to: 

 
(i) trade and commerce with other countries, and among the States; 
(ii) taxation; but so as not to discriminate between States or parts of States; 

(iii) bounties on the production or export of goods, but so that such bounties shall be uniform throughout the 
Commonwealth; 

(iv) borrowing money on the public credit of the Commonwealth; 
(v) postal, telegraphic, telephonic, and other like services; 
(vi) the naval and military defence of the Commonwealth and of the several States, and the control of the 

forces to execute and maintain the laws of the Commonwealth; 
(vii) lighthouses, lightships, beacons and buoys; 
(viii)  astronomical and meteorological observations; 
(ix) quarantine; 

(x) fisheries in Australian waters beyond territorial limits; 
(xi) census and statistics; 
(xii) currency, coinage, and legal tender; 
(xiii) banking, other than State banking; also State banking extending beyond the limits of the State concerned, 

the incorporation of banks, and the issue of paper money; 
(xiv)  insurance, other than State insurance; also State insurance extending beyond the limits of the State 

concerned; 
(xv) weights and measures; 
(xvi)  bills of exchange and promissory notes; 
(xvii) bankruptcy and insolvency; 
(xviii) copyrights, patents of inventions and designs, and trademarks; 
(xix)  naturalization and aliens; 

(xx) foreign corporations, and trading or financial corporations formed within the limits of the Commonwealth; 
(xxi) marriage; 
(xxii) divorce and matrimonial causes; and in relation thereto, parental rights, and the custody and 

guardianship of infants; 
(xxiii) invalid and old-age pensions; 

(xxiiiA) the provision of maternity allowances, widows' pensions, child endowment, unemployment, 
pharmaceutical, sickness and hospital benefits, medical and dental services (but not so as to authorize any 
form of civil conscription), benefits to students and family allowances; 

(xxiv) the service and execution throughout the Commonwealth of the civil and criminal process and the 
judgments of the courts of the States; 

(xxv) the recognition throughout the Commonwealth of the laws, the public Acts and records, and the judicial 
proceedings of the States; 

(xxvi) the people of any race , other than the aboriginal race in any State, for whom it is deemed necessary to 

make special laws; 
(xxvii) immigration and emigration; 

(xxviii) the influx of criminals; 
(xxix) external affairs; 

(xxx) the relations of the Commonwealth with the islands of the Pacific; 



UTS – Faculty of Law 
UNIVERSITY OF TECHNOLOGY SYDNEY  70616 – Australian 

Constitutional Law 

 

     

Page 5 of 21 
 

(xxxi) the acquisition of property on just terms from any State or person for any purpose in respect of which 

the Parliament has power to make laws; 
(xxxii) the control of railways with respect to transport for the naval and military purposes of the Commonwealth; 
(xxxiii) the acquisition, with the consent of a State, of any railways of the State on terms arranged between the 

Commonwealth and the State; 
(xxxiv) railway construction and extension in any State with the consent of that State; 
(xxxv) conciliation and arbitration for the prevention and settlement of industrial disputes extending 

beyond the limits of any one State; 

(xxxvi) matters in respect of which this Constitution makes provision until the Parliament otherwise provides; 
(xxxvii) matters referred to the Parliament of the Commonwealth by the Parliament or Parliaments of any State 

or States, but so that the law shall extend only to States by whose Parliaments the matter is referred, or 
which afterwards adopt the law; 

(xxxviii) the exercise within the Commonwealth, at the request or with the concurrence of the Parliaments of all 
the States directly concerned, of any power which can at the establishment of this Constitution be exercised 
only by the Parliament of the United Kingdom or by the Federal Council of Australasia; 

(xxxix) matters incidental to the execution of any power vested by this Constitution in the Parliament or in 

either House thereof, or in the Government of the Commonwealth, or in the Federal Judicature, or in any 
department or officer of the Commonwealth. 
 
- S52 – Exclusive powers of the Parliament – The Parliament shall, subject to this Constitution, have 

exclusive power to make laws for the peace, order, and good government of the Commonwealth with 
respect to: 

(i) the seat of government of the Commonwealth, and all places acquired by the Commonwealth 
for public purposes; 

(ii) matters relating to any department of the public service the control of which is by this 
Constitution transferred to the Executive Government of the Commonwealth; 

(iii) other matters declared by this Constitution to be within the exclusive power of the Parliament. 
- S 53 – proposed laws appropriating revenue or moneys, or imposing taxation, shall not originate in the 

Senate. 
- S 57 – Disagreement between the Houses – governor-general may dissolve the Senate and the House 

of Representatives simultaneously. If there‟s further disagreement as to passage of law -  the GG may 
convene a joint sitting of the members of the Senate and of the House. 

- S 61 – Executive Power – vested in the Queen and is exercisable by the GG as the representative 
- S 71 – Judicial power and the Courts – vested in a Federal Supreme Court, called the High Court of 

Australia, and such other federal courts as the Parliament creates, and in such other courts as it invests 
with federal jurisdiction. 

- S 75 – original jurisdiction of the High Court  

(i) arising under any treaty; 
(ii) affecting consuls or other representatives of other countries; 
(iii) in which the Commonwealth, or a person suing or being sued on behalf of the Cth, is a party; 
(iv) between States, or between residents of different States, or between a State and a resident of 

another State; 
(v)  in which a writ of Mandamus or prohibition or an injunction is sought against an officer 

of the Commonwealth; 
- S 76 – Additional original jurisdiction 

(I) arising under this Constitution, or involving its interpretation; 
(II) arising under any laws made by the Parliament; 
(III) of Admiralty and maritime jurisdiction; 
(IV) relating to the same subject-matter claimed under the laws of different States. 

- S 80 – Trial by jury – the trial on indictment of any offence against any law of the Commonwealth shall 

be by jury, held in the state where the offence was committed. 
- S 83 – money to be appropriated by law – no money shall be drawn from the treasury of the 

Commonwealth except under appropriation made by law.  
- S 90 – exclusive power over customs, excise and bounties 
- S 92 – trade within the Commonwealth to be free – on the imposition of uniform duties of customs, 

trade, commerce and intercourse among states, whether by means of internal carriage or ocean 
navigation, shall be absolutely free.  

- S 94 – Distribution of surplus – After five years from the imposition of uniform duties of customs, the 

Parliament may provide, on such basis as it deems fair, for the monthly payment to the several States of 
all surplus revenue of the Commonwealth. 

- S 96 – The parliament may grant financial assistance to any state on such terms and conditions 

Parliament thinks fit. 
- S 106 – Saving of Constitutions – constitutions of each state shall, subject tot this constitution, continue 

as at the establishment of the Commonwealth. 
- S 107 – saving of power of state parliaments 
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- S 108 – saving of state laws 
- S 109 – Inconsistency of laws – when a law of a State is inconsistent with a law of the Commonwealth, 

the latter shall prevail, and the former shall, to the extent of the inconsistency, be invalid.  
- S 112 – states may levy charges on imports or exports ONLY for inspection laws  
- S 116 – Commonwealth not to legislate in respect of religion – shall not may any law for establishing 

any religion, or for imposing any religious observance, or for prohibiting the free exercise of any religion, 
and no religious test shall be required as a qualification for any office. 

- S117 – Rights of residents not to be subject in any other state to disability or discrimination. 
- S 120 – Custody of offenders against laws of the Commonwealth – Every State shall make provision for 

the detention in its prisons of persons accused or convicted of offences against the laws of the 
Commonwealth, and for the punishment of persons convicted of such offences, and the Parliament of 
the Commonwealth may make laws to give effect to this provision. 

- S 128 – mode of altering the Constitution 

• Proposed law for the alteration thereof must be passed by an absolute majority of each House 
of Parliament, and not less than two or more than six months after its passage shall be 
submitted in each State and territory to the electors qualified to vote 

• Requires double majority vote:  
• in a majority of the States a majority of the electors voting to approve the proposed 

law, AND 
• majority of all the electors voting also approve the proposed law. 

• Presented to the Governor General for the Queen‟s assent.  
NOTE: 

o Amendments affecting certain states require the consent of the affected states 
o 1967 amendments – s 51(26) – “aboriginal race” deleted, to unify rules as to aboriginal people and 

give commonwealth power and be responsible to them, their education, housing and health. 
o S 127 – „reckoning of aborigines‟ -  repealed 
o 1977 – 3 amendments, including s 72, fixing 70 as retiring age of High Court justices 
o Constitution does not mention the Prime Minister, nor how the government would look like. S 64 

describes a parliamentary system but is vague.  
o Though rule of law and equality of law is not mentioned, case law tells us that it is subsumed in the 

constitution. 
 
LEGISLATIVE POWERS 

- The Commonwealth can pass laws as long as they come within the heads of power set out in s 51 (are 
laws „with respect to‟ those heads of power) or another provision of the Constitution. 

- The States can pass any laws provided they are for the „peace, welfare and good government‟ of the 
State (they are not restricted by s 51 or any other heads of power) 

- Sometimes the Constitution specifically prevents a State from making particular laws - eg the States 
can‟t make laws with respect to excises or can‟t impose customs duties (s 90). 

- If a State law is inconsistent with a Commonwealth law, the State law is read down to the extent of the 
inconsistency (s 109). 

 
EXECUTIVE POWER 

- Most significant powers of the Executive are conferred by legislation but some derive directly from the 
Constitution (eg the Governor-General‟s power as Commander-in-Chief of the armed forces) and some 
from common law (ie prerogative powers).  

- The Executive cannot impose penalties or spend money without parliamentary approval. 

- According to the principles of responsible government, the Governor-General exercises nearly all 
powers only on the advice of the Executive (Prime Minister and/or another minister). Therefore the real 
Executive power belongs to elected representatives. 

 
JUDICIAL POWER 

- Judicial power is the power to resolve disputes by the application of law.  
- It is exercised by the High Court, the Federal Court, the Family Court and some State courts. 

- Because judges are independent, the exercise of their functions cannot be interfered with by the 
legislature or the executive. 

 
VERTICAL AND HORIZONTAL SEPARATION OF POWERS 

- The Australian constitutional system integrates the British system of responsible government with the 
US system of representative government through federalism, to create a hybrid version of the 
separation of powers 

- US federalism is often said to be a form of „vertical separation of power‟, involving a dispersal of power 
between various layers of federal, state and local government. 

- British responsible government is often said to be  a „horizontal separation of power‟, in which power is 
spread across three distinct arms of government – the legislature, the executive and the judiciary.  
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United Kingdom System of „Responsible‟ and „representative‟ Government‟ (And the Separation of Powers) 

 
United States system of „Representative Government‟ (and the Separation of powers, Federalism and Judicial 
Review) 

 
The Australian hybrid or „Washminster‟ system of government (the Separation of powers) 
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INTRODUCTION TO CONCEPTS THAT LIMIT POWER 
 

THE SEPARATION OF JUDICIAL POWER 
R v Kirby; Ex parte Boilermakers‟ Society of Australia (1956) 94 CLR 254 at 275 

- Only Chapter III courts can exercise judicial power 
- Chapter III courts can only exercise Chapter III power and powers incidental to Ch III power 

- We will examine the separation of judicial power in more detail later in the course. 
Marbury v Madison 5 US 137 (1803)  
- The difference between the departments (of government) undoubtedly is that the Legislature makes, the 

executive executes, and the judiciary construes, the law. 

 
JUDICIAL REVIEW 

That is, the power of the courts to review legislative and executive decisions 
- Marbury v Madison 5 US 137 (1803) per Marshall CJ  

 Held that the Supreme Court‟s function was to uphold the Constitution 
 This case is oft cited in the US and in Australia as being the authority that judicial review is a 

feature of the Constitutional system in both countries 
- Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 at 564: 

 “The Constitution displaced, or rendered inapplicable, the English common law doctrine of the 
general competence and unqualified supremacy of the legislature. It placed upon the federal 
judicature the responsibility of deciding the limits of the respective powers of State and 
Commonwealth governments.” 

FREEDOMS 
- Freedoms as expressed or implied in the Constitution are limits to Commonwealth law making power 

(the Commonwealth cannot make a law which infringes a freedom).  

- Freedoms can also limit the scope of State laws. It depends on the wording of the section or the scope 
of the implied freedom. 

 
RULE OF LAW 

- Dicey describes three categories of the Rule of Law: 
o Ruled by Law – supremacy of the law as opposed to arbitrary power; 
o Equality before the law – equal  subjection of all classes to the ordinary law of the land; 

- Power comes from the people 

- In practice, the rule of law connotes regulation by:  
o laws that are democratically made by the process with which we are well familiar;  
o laws that protect and enforce universal human rights;  
o laws that are certain, being prospective, open, clear and relatively stable;  
o laws that apply generally and equally to all, including (so far as possible) to the government;  
o laws that can be applied impartially, honestly and fairly and whose effects are subject to review 

by independent arbiters.  
- Clause 5 of the Commonwealth of Australia Constitution Act 1900 (Imp): “This Act, and all laws made by 

the Parliament of the Commonwealth under the Constitution, shall be binding on the courts, judges, and 
people of every State and of every part of the Commonwealth, notwithstanding anything in the laws of 
any State.” 

- Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1 at 27-28 per Brennan, Deane & Dawson JJ 
: Every citizen is „ruled by the law, and by the law alone‟ and „may with us be punished for a breach of 
law, but he can be punished for nothing else.‟ 

- The absolute supremacy of ordinary law over the exercise of arbitrary power. It is the absolute equality 
before the law. The rights of citizens are to be determined by the laws set down by parliament and by 
the decisions of the courts 

- May be viewed in two different approaches: 
1. Thin approach (Procedural) 

o Hayek‟s Theory says Rule of law requires certainty, predictability, must be general and equally 
applied.  

o Dicey – rule of law – must not be arbitrary, there must be equality and thus the rights must be 
determined by the courts.  

o Sir Edward Coke in: Case of Prohibitions del Roy and Case of Proclamations 

o These are historical examples of Rule of law – stating that laws have to be made through 
proper legal process and not concentrated to the discretion of one. 

2. Thick Approach (Substantive) 
o This concerns the rule of law as to its content and effects. Only parliament can create law and 

rules will only be made through legislaton. 
o Dworkin & Raz –the law naturally includes civil and political rights and the concept of liberalism.  
o Entick v Carrington - Lord Camden: "If it is law, it will be found in our books. If it not to be found 

there, it is not law." 
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EQUALITY BEFORE THE LAW 
- There is no express Constitutional guarantee of equality before the law 
- Kartinyeri v The Commonwealth (1998) 195 CLR 337  

o The Cth has the power to pass laws which discriminate against classes and subclasses of 
people, including Aborigines. 

- Limited Recognition? 
o Leeth v Commonwealth (1992) 174 CLR 455 per Gaudron J at 502: “All are equal before the 

law. And the concept of equal justice – a concept which requires the like treatment of like 
persons in like circumstances, but also requires that genuine differences be treated as such – 
is fundamental to judicial process” 

 
Andrew Sykes, The „Rule Of Law‟ As An Australian Constitutionalist Promise  
- „Rule of Law‟ means according to Dicey: absolute supremacy of regular law, no arbitrary law … equality 

before the law … a constitution was a result of the “ordinary law of the land”  
- Dicey‟s first principle is seen in police detainment powers, which are limited, but may be extended in 

times of ermergency 
- Dicey‟s second principle of equality before the law is often absent in Australia and other legal systems; 

governments/public officials have different powers, levels of culpability. 
- Sykes argues that the individualism of the 19th century cannot stand today – the rule of law, as vital as it 

is, must be balanced against other factors. Sykes argues that the 48-hour detainment laws in Australia 
must be seen in light of their importance, despite being contrary to the fundamental principles of rule of 
law  “The rule of law needs to be balanced with other concerns of our modern society.” 

- CONCLUSION: Sykes argues that the rule of law is not completely or explicitly entrenched in our 
Constitution, meaning we shouldn‟t rely on it to provide any of its “promises” 

 
POPULAR SOVEREIGNTY 

- Australia is now considered to have popular (or Constitutional) sovereignty as opposed to Parliamentary 
sovereignty, therefore the idea is that the people have control through the Constitution. 

- The passage of the Australia Acts in 1986 are now seen as confirmation of „popular sovereignty‟. 
- Note s7 and s24 determine that the Senate and House of Reps will be “directly chosen by the people” 

 
Official events that led to popular sovereignty 
- First Charter of Justice 1787 (UK) / Second Charter of Justice 1823 (UK) 
- Australian Courts Act 1828 – all laws and statutes in force in England at time of passing of the act 

applicable in colonies  
- Common law continued to be received after that date but not statute law.  
- 1856 – NSW a self-governing colony 
- Colonial Laws Validity Act 1865: Allowed Australian states to repeal or amend British statutes and 

common law but not laws of Paramount Force such as the CLVA itself.  
- Commonwealth of Australia Constitution Act 1900 (UK) (s9 - Constitution) 
- Statute of Westminster 1931 – CLVA would not apply to a law made by a dominion ie Australian 

Parliament 
 

Australian people as sovereign 
- Australia Act 1986 (Cth) and the Australia Act 1986 (UK) extended Statute of Westminster to include 

State parliaments.  
- Arguable that sovereignty now resides with the Australian People by virtue of their capacity to amend 

the Constitution through s128.  
- Who are „the people‟? Where is citizenship mentioned in the Constitution?  

o Section 44 is the only mention of citizenship, but it is about Disqualification:  
 Any person who: (i)  is under any acknowledgment of allegiance, obedience, or 

adherence to a foreign power, or is a subject or a citizen or entitled to the rights or 
privileges of a subject or a citizen of a foreign power; or…shall be incapable of being 
chosen or of sitting as a senator or a member of the House of Representatives. 

o S 25 of the Australian Constitution 
 For the purposes of the last section, if by the law of any State all persons of any race 

are disqualified from voting at elections for the more numerous House of Parliament of 
the State, then, in reckoning the number of people of the State or of the 
Commonwealth, persons of that race resident in that State shall not be counted. 

 
LIMITED HUMAN RIGHTS IN THE CONSTITUTION 

- The right to due process (discussed in Kruger)  
- The right to a fair trial - see Dietrich.  
- Implied right to freedom of political communication – ACTV, Lange 

- Freedom of religion, s. 116. 
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AN INTRODUCTION TO RULES RELATING TO STANDING IN CONSTITUTIONAL MATTERS 
 
MATTER  

- a matter arises under the Constitution where a right, title, privilege or immunity is claimed under the 
Constitution or matters that present necessarily and directly and not incidentally an issue upon its 
interpretation. 

- To enliven jurisdiction under ss 75(iii), (iv) and (v), there must be a matter and one or more of the parties 
must fit within the identified descritpions.  

STANDING 

- Standing is the entitlement of a person/organisation to involve the jurisdiction of a court to hear a case. 
- Constitutional questions may arise in proceedings brought by individuals for enforcement of their private 

rights or duties 
- Constitutional issue may also arise in proceedings in which the constitutional issue forms the whole 

basis of the proceedings, rather than being incidental to the cause of action 
Where no „private‟ right is at issue 

- Whether a plaintiff has standing to bring an action where no private right has been infringed depends 
upon the nature of the plaintiff's interest in the subject matter of the litigation: Onus v Alcoa of Australia 

- At the very least, a person who is, or in the immediate future probably will be, affected in his person or 
property by Commonwealth legislation alleged to be unconstitutional has a cause of action in the High 
Court for a declaration that the legislation is invalid: Toowoomba Foundry Pty Ltd v Commonwealth  

- The current Australian law on an individual's standing to bring an action where no private right has been 
infringed 

o A plaintiff has no standing to prevent the violation of a public right if he has no interest in the 
subject matter beyond that of any other member of the public; if no private right of his is 
interfered with he has standing to sue only if he has a special interest in the subject matter of 
the action. The rule is obviously a flexible one since…the question what is a sufficient interest 
will vary according to the nature of the subject matter of the litigation: Onus v Alcoa of Australia 

Ltd (1981) 149 CLR 27 per Gibbs J at 35–36 
- But the fact that a plaintiff's interest can be characterised as "emotional" or "intellectual" does not 

prevent it from constituting a special interest: per Gibbs CJ in Onus v Alcoa of Australia Ltd  
- In Australian Conservation Foundation Inc v Commonwealth (1980) 146 CLR 493 the plaintiff lacked 

standing because it would not suffer any disadvantage other than a sense of grievance that its concerns 
had not produced the desired outcome. 

- It is necessary to show that, in comparison with the public at large, the plaintiff has been "affected to a 
substantially greater degree or in a significantly different manner": Onus v Alcoa of Australia Ltd 

THE RULE: 
- For a claimant to have locus standi (a place to stand)/standing, they need to demonstrate that a private 

right has been interfered with OR if no private right has been interfered with, they have a special interest 
in the litigation great than that of an ordinary member of the public: Australian Conservation Foundation 
v Commonwealth; Onus v Alcoa of Australia 

- “A person is not interested within the meaning of the rule, unless he is likely to gain some advantage, 
other than the satisfaction of right a wrong, upholding a principle or winning a content, if his action 
succeeds or to suffer some disadvantage, other than a sense of grievance or a debt for costs, if his 
action fails.” 

CASES: 
Pape v Commissioner of Taxation [2009] HCA 23  
- Pape challenged validity of Tax Bonus Act – he was entitled to $250 under the Act 
- The applicant had standing because the validity of the Tax Bonus Act was a necessary part of the 

disposition of the matter regarding the validity of the tax bonus payments to which he was entitled. 
- Pape's standing as a plaintiff was novel in that his financial interests (to a $250 tax bonus) would be 

adversely affected if he succeeded in the case. Applicant had standing because the validity of the Tax 
Bonus Act was a necessary part of the disposition of the matter regarding the validity of the tax bonus 
payments to which he was entitled 

- A finding by the Court that the payment of the bonus to Mr Pape was unlawful because the Bonus Act 
was invalid would be binding in any subsequent disputes concerning the validity of the Bonus Act. 
Accordingly, if the tax bonus was invalid in respect of Pape, the entire $7.7 billion tax bonus package 
would be invalid. 
 

Croome v State of Tasmania 
- Croome and others attempted to have Tasmanian legislation that criminalized homosexual acts, 

declared as unconstitutional as it was inconsistent with a Commonwealth Act 
- ISSUE: Despite not having the laws adversely affecting him, did Croome have standing? 
- HELD: YES  it was the fact that Croome COULD have his rights taken away by law, that allowed him 

to have standing: Toowoomba Foundry v Commonwealth. In a Federal jurisdiction, questions of 

“standing” are subsumed within the constitutional requirement of a “matter”  
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McBain; Ex parte Catholic Bishops Conference (2002) 209 CLR 372  
- IVF Act in Victoria only allowed artificial insemination for persons in a relationship. Doctor McBain 

attempted to invalidate Vic Act due to inconsistency provision (i.e. inconsistent with Sex Discrimination 
Act; cannot discrimination based on martial status for goods/services. In the FC, it was held to be 
inconsistent, with no party to that decision deciding to appeal 

- ISSUE: Could two groups (Attorney General + Bishops), not party to FC decision, appeal the FC 
decision  i.e. was there a „matter‟ to be determined between AG + Bishops and FC judge and Dr 
McBain? 

- HELD: No „matter‟ between the parties. The Catholic Bishops were concerned about the future 
litigations/precedent set, but that involved no recognized legal right or interest in the case at hand. 
Attorney General could have become party to FC action, but failed to do so, and could not become party 
to action later on. 

 
Toowoomba Foundry v Commonwealth (1945) 71 CLR 545 
- established an important principle that allows for standing to also be avaialable to those who in future 

may be affected by a law. 
- At the very least, a person who is, or in the immediate future probably will be, affected in his person or 

property by Commonwealth legislation alleged to be unconstitutional has a cause of action in the High 
Court for a declaration that the legislation is invalid.  
 

Australian Conservation Foundation v Commonwealth 
- For locus standi to be found, a belief/emotional belief (“mere emotional or intellectual belief”) is usually 

not sufficient. BUT Onus v Alcoa has shown that there are exceptions where it can be shown that the P 

has been “affected to a substantially greater degree or in a significantly different manner” 
 
Onus v Alcoa of Australia Ltd (1981) 
- Onus sued Alcoa in Vic Supreme Court for injunctions restraining Alcoa from carrying work out on land 

that it occupied. The P‟s claimed that the work would interfere with Aboriginal relics in breach of s 21 of 
the Archaeological and Aboriginal Relics Preservation Act 1972. Alcoa had a counter-application that 
the P‟s application was an abuse of process. P‟s appealed to High Court  

- ISSUE: Did the P‟s have standing, despite not having any „material‟ or economic interests in the case. 
That is, was their interest more than just “mere intellectual or emotional interest”? 

- HELD: P‟s did have standing 
 
Interveners 
 

- A non-party may apply to the court to be joined as an intervener.  
- If the application is successful the intervener becomes a party to the proceedings with the benefits and 

burdens of that status. 
- Brennan CJ identified the High Court's jurisdiction to allow non-party intervention as emanating from the 

nature of the Court's jurisdiction which obliged it to act in accordance with the rules of natural justice:  
o Levy v Victoria (1997) 189 CLR 579 per Brennan CJ at 602 

 Jurisdiction to grant leave to intervene to persons whose legal interests are likely to be 
substantially affected by a judgment exists in order to avoid a judicial affection of such 
a person's legal interests without that person being given an opportunity to be heard" 

 
Role of Attorneys General 
 

- The standing of a government is established in a case where the Commonwealth Attorney-General or 
the Attorney-General of a State or Territory would have personal standing to bring an action for the 
protection of the public.  

- The Commonwealth Attorney-General and the Attorney-General of each State and Territory may 
commence proceedings in any of three theoretically distinct ways.  
 
3 Ways Ag‟s can Commence Proceedings: 

1. First, the Attorney-General, as the first law officer of the Commonwealth or of a state or 
territory, has ultimate responsibility for the bringing of actions in the name of the 
Commonwealth or state or territory. 

2. Second, the Attorney-General may act as the legal representative of the public in order to 
protect the public interests of citizens in general.  

3. Third, the Attorney-General may bring "relator" actions on behalf of individuals who otherwise 
lack standing because they do not possess any special interest in a matter over and above that 
of the public in general. 

 
 



UTS – Faculty of Law 
UNIVERSITY OF TECHNOLOGY SYDNEY  70616 – Australian 

Constitutional Law 

 

     

Page 12 of 21 
 

Relator actions 
 

• The Commonwealth Attorney-General and the Attorney-General of each State and Territory have the 
power to bring a "relator" action. 

 In essence, this involves the name of the Attorney-General being given to an action brought by 
a plaintiff who might otherwise lack standing.  

• The Attorney-General is said to give his or her "fiat" to the action. 
 
NOTICE TO ATTORNEYS GENERAL 

 
- Attorneys-General must be given formal notice of constitutional matters which arise in pending court 

proceedings.  
o Judiciary Act 1903 (Cth), s 78B, states:  

(1) Where a cause pending in a…court…involves a matter arising under the Constitution or 
involving its interpretation, it is the duty of the court not to proceed in the cause unless and until 
the court is satisfied that notice of the cause, specifying the nature of the matter has been 
given to the Attorneys-General…and a reasonable time has elapsed since the giving of the 
notice for consideration by the Attorneys-General, of the question of intervention in the 
proceedings or removal of the cause to the High Court.  

- The purpose of the provision is to give the Attorneys-General of the Commonwealth and the States and 
Territories an opportunity to intervene in the proceedings. 

 
Amicus curiae 
 

• "friend of the court". A person who cannot satisfy the test to be added as an intervening party may apply 
to be heard before a court as an amicus curiae.  

• The decision to grant amicus curiae status to a person is a matter of discretion for the court 
• An application to be heard as amicus curiae will be granted where it is the view of the court "that it will 

be significantly assisted thereby, provided that any cost to the parties or any delay consequent on 
agreeing to hear the amicus is not disproportionate to the assistance that is expected".  

 Levy v Victoria (1997) 189 CLR 579 
• The approach of Australian courts to allowing intervention by an amicus curiae has been cautious 
• In Kruger v Commonwealth [1996] 3 Leg Rep 14 an application by the Australian Section of the 

International Commission of Jurists to be heard as amicus curiae was refused because the applicant 
failed to show that the parties were unable or unwilling adequately to protect their own interests or to 
assist the Court in arriving at the correct determination of the case.  

• See also Brandy v Human Rights & Equal Opportunity Commn (1995) 183 CLR 245  
 
Alternative approaches to standing 
 

• It is arguable that a different approach to the question of standing in constitutional cases could be 
justified.  

• Sir Anthony Mason has proposed alternative approaches 
 In Australian Conservation Foundation Inc v Commonwealth  (1980) 146 CLR 493, Gibbs J 

referred to Canadian authorities suggesting a different approach to constitutional cases, 
without deciding whether they should be followed in Australia. 

• The United States Supreme Court applies a test of standing which appears more liberal than the 
Australian approach.  

• However the High Court‟s approach to standing in public law matters in Australia, like the US Supreme 
Court, has been shaped by common law traditions: 

 need to show some harm or damage arising from the purported constitutional violation 
• Ínjury standing‟ v „Inquiry standing‟  

 Inquiry standing 
• “the main purpose is to clarify the meaning of constitutional rules so as to facilitate 

their observance” and is intended to perfect the operation of the constitutional system 
as a whole rather than benefit any particular individual 

• Keyzer has offered three distinct, although somewhat related, alternative arguments for a broader 
approach to standing.  

 judicial determination of the constitutional validity of legislation is justified by the constitutionally 
implied freedom of communication on matters of political or governmental concern.   

 High Court has a duty to ensure constitutional limits are not infringed, this duty arising from the 
rule of law doctrine, and this gives rise to an „entitlement‟ to know the constitutional validity of 
any law.  

 popular sovereignty as a significant legitimising factor within the Australian constitutional 
context 
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PART B: 
S 128 and CONSTITUTIONAL REFORM 

 
s 128 Mode of Altering the Constitution  

This Constitution shall not be altered except in the following manner: 

The proposed law for the alteration thereof must be passed by an absolute majority of each House of 

the Parliament, and not less than two nor more than six months after its passage through both Houses the 

proposed law shall be submitted in each State and Territory to the electors qualified to vote for the election of 

members of the House of Representatives. 

But if either House passes any such proposed law by an absolute majority, and the other House rejects 

or fails to pass it, or passes it with any amendment to which the first-mentioned House will not agree, and if after 

an interval of three months the first-mentioned House in the same or the next session again passes the proposed 

law by an absolute majority with or without any amendment which has been made or agreed to by the other 

House, and such other House rejects or fails to pass it or passes it with any amendment to which the first-

mentioned House will not agree, the Governor-General may submit the proposed law as last proposed by the 

first-mentioned House, and either with or without any amendments subsequently agreed to by both Houses, to 

the electors in each State and Territory qualified to vote for the election of the House of Representatives. 

When a proposed law is submitted to the electors the vote shall be taken in such manner as the 

Parliament prescribes. But until the qualification of electors of members of the House of Representatives 

becomes uniform throughout the Commonwealth, only one-half the electors voting for and against the proposed 

law shall be counted in any State in which adult suffrage prevails. 

And if in a majority of the States a majority of the electors voting approve the proposed law, and if a 

majority of all the electors voting also approve the proposed law, it shall be presented to the Governor-General 

for the Queen's assent. 

No alteration diminishing the proportionate representation of any State in either House of the 

Parliament, or the minimum number of representatives of a State in the House of Representatives, or increasing, 

diminishing, or otherwise altering the limits of the State, or in any manner affecting the provisions of the 

Constitution in relation thereto, shall become law unless the majority of the electors voting in that State approve 

the proposed law. 

In this section, Territory means any territory referred to in section one hundred and twenty-two of this 

Constitution in respect of which there is in force a law allowing its representation in the House of 

Representatives. 

 

Two mechanisms prescribed  
1. Approval of a Referendum Bill in Parliament 

o A proposed law for the alteration thereof must be passed by an absolute majority of each 
House of Parliament, and not less than two or more than six months after its passage shall be 
submitted in each State and territory to the electors qualified to vote 

2. Approval of the Bill by the people 
o Requires double majority vote:  

 in a majority of the States a majority of the electors voting to approve the proposed 
law, AND 

 majority of all the electors voting also approve the proposed law. 
- Conduct of referendum is prescribed by the Referendum (Machinery Provisions) Act 1984 (Cth) 
- IF passed: presented to the Governor general for the Queen‟s assent.  
- State Constitutions can ultimately be changed like any other law of parliament, but some aspects are 

entrenched.  
 
History 

- Australia had 44 referenda and only 8 has been successful. Factors such as holding it concurrently with 
a federal election, the nature of the proposal put to the people, the political party in government putting 
the referendum may be some factors that could affect its outcome. The high failure rate may also be 
attributed to the difficulty to attain the „double majority‟ requirement. Some suggest that it may be 
because of the people themselves being ignorant about the constitution and are inherently adverse to 
change. 

- A 2006 Amnesty International Australia poll of 1001 voters by Roy Morgan Research revealed that 61% 
of Australians think that Australia has a Bill of Rights. 
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Judicial Interpretation changing the Constitution 
- Changes in High Court thinking are more common than Constitutional Referenda  
- In Lange v ABC, it was said that a court will re-examine a decision if it involves: a question of vital 

importance AND is manifestly wrong 
 
John McMillan "Constitutional Reform in Australia", Papers on Parliament No. 13, November 1991 

- McMillan says there are three areas for Constitutional reform that are needed: Federalism … the 
institutions of national government …. Protections of rights and freedoms 

- Federalism  more clarity needed on certain issues to avoid costly overlaps between states and 
Commonwealth 

- Institutions of national government  Longer terms for house of reps … and possibly simultaneous 
elections for house of reps and senate  

- Protection individual rights and freedoms – The Constitution doesn‟t bestow many rights and freedoms, 
and those that it does, are not always complete. 

- McMillan says that many referendums have failed, possibly for some of the following reasons: ALP try to 
push their agenda, negative voter inclination, and reluctance of Australians to vote on what seems a 
political dispute (different ideologies) 

 
McMillan says there a number of methods/approaches for achieving Constitution Amendment: 
- Detaching the constitutional review process from federal political process – the two are intertwined 

which essentially means the government of the day controls the process.  
- Influencing voters to give greater consideration to the merits of the individual referendum proposals – 

more public education.  
- Reform of the referendum process is needed, particularly in relation to the development of „for‟ and 

„against‟ pamphlets, possibly adopting the Californian device (independent analyst/person to write or vet 
the pamphlets) 

 
Davis, Megan; Lino, Dylan --- "Constitutional Reform and Indigenous Peoples" [2010] IndigLawB 25; (2010) 7(19) 
Indigenous Law Bulletin 17 

- A number of reforms to redress the Constitution‟s shortcomings have been proposed, including: 
amending the race power the deletion of s 25 (contemplated electoral disqualification based on race) 
dedicated parliamentary seats for Indigenous people  entrenchment of a treaty or treaty-making power  

- Davis/Lino argue that there is a need for more considered, current and in-depth analysis of the various 
options to amend the Constitution to improve the position if Indigenous people. 

- Davis/Lino also conclude by saying: “Alongside requisite consultation with non-Indigenous Australians, it 
is important to ensure that Aboriginal communities remote, rural and regional areas and Torres Strait 
Islander peoples are adequately informed and consulted of the potential options for reform.” 

 

What are some arguments „for‟ and „against‟ a Bill of Rights in Australia? 
- ARGUMENTS AGAINST: „a statutory bill of rights is not the best model for advancing human rights.‟ An 

expanded parliamentary scrutiny of legislation from a human rights point of view by a new Parliamentary 
Committee would be a better alternative. There are enough protection in status quo – the Australian 
constitution with some express and implied rights, statutes, common law, the political structure of 
federalism, the principle of accountability and the rule of law all protects human rights without the need 
of a Bill.  

- ARGUMENTS FOR: The Brennan Committee recommended that Australia adopt a federal Human 
Rights Act, along the lines of legislation already introduced in the Australian Capital Territory (ACT) and 
Victoria. The Australian Constitution does not comprehensively protect human rights. Constitutional 
rights are limited, statutes may be amended and the common law, the political structure, and the rule of 
law all depend on the judiciary that does not always uphold rights and forward strict literal approach to 
interpreting the constitution. 

 
Some of the factors at play in the defeat of the Republican referendum in 1999? 

- Keating‟s proposal that „the Head of State be elected by a 2/3 majority vote in a joint sitting of both 
houses of the Commonwealth parliament on the nomination of the Prime Minister and the Cabinet,‟ and 
to codify the powers given to him. 

- Factors at play for the defeat of the Republican referendum: 
• Australia‟s poor record on producing affirmative referendum.  
• No chance to succeed if it did not have wide, cross-party support and the Prime Minister‟s 

support.  
• It represented the aspirations of an elite and it alienated the people. 
• Insufficient voter knowledge  
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WEEK 8 

IMPLIED FREEDOM OF POLITICAL COMMUNICATION; 
OTHER RIGHTS AND FREEDOMS 

 
Individual Liberties in Australia 

- The Australian Constitution is, with limited exceptions, silent as to the rights of individuals and their 
relationship with the government. 

- Generally then, when we speak of “freedoms” and “rights” in Australia, such as a principle of “free 
speech”, we are speaking more of inherited liberal values rather than concrete constitutional principles. 

- With limited exceptions, we enjoy those rights and freedoms which we do possess only at the pleasure 
of parliament. Although it might answer for doing so at subsequent elections, parliament could curtail or 
abolish those rights in exercising its assigned powers. 

- The Constitution contains few express guarantees of fundamental rights or freedoms from legislative 
power: 

o s.92 – provides for “freedom of trade, commerce and intercourse among the States”  
o s.116 – “The Commonwealth shall not make any law for establishing any religion, or for 

imposing any religious observance, or for prohibiting the free exercise of any religion, and no 
religious test shall be required as a qualification for any office or public trust under the 
Commonwealth.” 

- In addition, the Constitution provides for a number of “contingent guarantees” :  
o s.41 - the right to vote in Federal elections to persons entitled to vote in State elections; 
o s.51(xxxi) - providing that the acquisition of property by the Commonwealth government for its 

purposes must be “on just terms”; 
o s.80 - The trial on indictment of any offence against laws of the Commonwealth shall be by jury 

 
Kruger v The Commonwealth (1997) 190 CLR 1  

“In a number of recent cases it has been pointed out that the Australian Constitution, with few 
exceptions and in contrast with its American model, does not seek to establish personal liberty by 
placing restrictions upon the exercise of governmental power. Those who framed the Australian 
Constitution accepted the view that individual rights were on the whole best left to the protection of the 
common law and the supremacy of the Parliament. Thus the Constitution deals, almost without 
exception, with the structure and relationship of government rather than individual rights. … The framers 
preferred to place their faith in the democratic process for the protection of individual rights.” 

 
Rights by implication  

- The fact that the Constitution is concerned primarily with the “structure and relationship of government”, 
does not preclude the possibility that those structural features might, incidentally, require the protection 
of certain rights or freedoms for individuals. 

- It does however mean that, unlike in the United States, the protection of those rights is not an end in 
itself, but simply a necessary incident of the proper functioning of the governmental structure 
established by the Constitution. 

- Nationwide News v Wills (1992), Deane & Toohey JJ identified 3 “doctrines” underlying the constitution:  
 1. The doctrine prescribing a Federal system of government;  
 2. The doctrine of the separation of powers;  
 3. The doctrine of representative government.  

 
IMPLIED FREEDOM OF COMMUNICATION 

 
S 7 - The Senate shall be composed of senators for each State, directly chosen by the people of the State, 
voting, until the Parliament otherwise provides, as one electorate 
S 24 - The House of Representatives shall be composed of members directly chosen by the people of the 
Commonwealth… 
S 128 - The proposed law for the alteration thereof must be passed by an absolute majority of each House of the 
Parliament, and not less than two nor more than six months after its passage through both Houses the proposed 
law shall be submitted in each State and Territory to the electors qualified to vote for the election of members of 
the House of Representatives.  
 

- Australians enjoy an implied freedom of communication which is:  
o 1. Limited to communications concerning “government and political matters”;  
o 2. A negative freedom from government interference rather a positive personal right;  
o 3. Limited to that which is necessary to facilitate the system of “representative and responsible 

government” established by the constitution. 

- The implied freedom arises as a consequence of the system of “representative and responsible 
government” established by sections 7, 24 and 128. That system necessarily requires free 
communication between the electorate to facilitate “informed choice”. 



UTS – Faculty of Law 
UNIVERSITY OF TECHNOLOGY SYDNEY  70616 – Australian 

Constitutional Law 

 

     

Page 16 of 21 
 

NATIONWIDE NEWS v WILLS (1992) 
 

- Industrial Relations Act – makes it an offense to bring it in disrepute. News was aired about it and 
contends that this is political communication. Government argues that this is under a head of power (s 
51 – conciliation and arbitration power). As to head of power – 4-3 decision that it falls under s 51. BUT 
although it falls under the head of power, it is still invalid because it contravenes the implied right of 
political communication. 

- High Court: the ability to cast a fully informed vote depends upon being able to get information about 
political matters. However… the freedom to communicate about political matters is not an absolute right 
and it has to be weighed against the protection of other public interests 

 
AUSTRALIAN CAPITAL TELEVISION PTY LTD v COMMONWEALTH (1992) 
 

- a limit or restraint was set up for political advertisements. This was challenged. 
• HC: The Australian Constitution contains an implied freedom to discuss political matters.  
• This freedom was primarily derived from sections 7 and 24 of the Constitution, which provide that the 

members of the Senate and the House of Representatives 'shall be ... directly chosen by the people'.  
• As federal laws passed under section 51 of the Constitution are passed 'subject to this Constitution', 

such laws are invalid if they infringe the implied freedom. 
 
THEOPHANOUS V HERALD WEEKLY TIMES (1994) 182 CLR 104  
 

- Theophanous, a Federal Labour MP of Greek background, was accused in a letter published in the 
Herald Sun of being biased towards Greek immigrants in his role as Chairperson of the Committee on 
Migration. He commenced defamation proceedings. 

- The key issue in this case was whether the implied freedom could have any application to a common 
law cause of action, rather than a legislative restriction. 

- It was considered by Mason CJ, Toohey, Gaudron and Deane JJ that to hold publishers liable for all 
false allegations about members of parliament would lead to a reluctance to publish any allegation for 
fear of defamation suits. This is frequently referred to as the “chilling effect”. 

- Per Mason CJ, Toohey and Gaudron JJ: 'the common law defences which protect the reputation of 
persons who are the subject of defamatory publications do so at the price of significantly inhibiting free 
communication. To that extent, the balance is tilted too far against free communication and the need to 
protect the efficacious working of representative democracy and government in favour of the protection 
of individual reputation.' 

- The implied freedom required the „creation‟ of a new defence to defamation, available where:  
o a. The defamatory material concerns government of political matters;  
o b. The publisher did not believe the allegation to be false;  
o c. The publisher was not reckless as to the truth or falsity of the allegation;  
o d. The publication was reasonable in the circumstances. 

 
NEW YORK TIMES CO. V SULLIVAN 373 U.S. 254 (1964) 

 
- A series of advertisements in the NY Times, soliciting funds to defend Martin Luther King in an Alabama 

court case, made allegations about police treatment of civil rights protestors, some of which were 
incorrect. The Public Safety Commissioner for Montgomery, Sullivan, claimed the allegations reflected 
on him and sued in defamation. 

- The Supreme Court unanimously ruled that to allow a public official to claim damages for inaccurate 
statements would lead to self-censorship of the press and be inconsistent with the objects of the first 
amendment. Instead, for a public official to recover damages for defamation, they would need to prove 
that the statements were made with malice, meaning with the knowledge that they were untrue.  

- “The first amendment protects the publication of all statements, even false ones, about the conduct of 
public officials except when statements are made with actual malice.” 

 
STEPHENS AND OTHERS V. WEST AUSTRALIAN NEWSPAPERS LIMITED (1994) 182 CLR 211 
 

- Defamation case arising from allegations in a newspaper that 6 members of the legislative council had 
taken overseas “junkets”. 

- Mason CJ, Toohey and Gaudron JJ, again in a joint judgment, held that the freedom of communication 
implied in the Commonwealth Constitution extended to public discussion of the performance, conduct 
and fitness for office of members of a State legislature. 

- Further held that the implied freedom bound the state legislature, but were unclear as to whether that 
was because of an implication arising from the State constitution of WA or the implication arising from 
the Commonwealth constitution.  

- Again justices Brennan, Dawson and McHugh dissented on the outcome. 
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THE TEST FOR THE FREEDOM TO APPLY 
 

LANGE v AUSTRALIAN BROADCASTING CORPORATION (1997) 189 CLR 520 
 
- David Lange, the former Prime Minister of New Zealand, sued the ABC for defamation following a Four 

Corners program which he claimed suggested his government had improper dealings with big business 
in exchange for political donations. The ABC attempted to rely on the IFPC. • The Court re-evaluated its 
previous decisions and, in a unanimous judgement, tried to put the implied freedom on a more certain 
foundation.  

- The Court declared that:  
- “ss 7 and 24 and the related sections of the Constitution necessarily protect that freedom of 

communication between the people concerning political or government matters which enables the 
people to exercise a free and informed choice as electors.” HOWEVER “the implication can validly 
extend only so far as is necessary to give effect to these sections. Although some statements in the 
earlier cases might be thought to suggest otherwise, when they are properly understood, they should be 
seen as purporting to give effect only to what is inherent in the text and structure of the Constitution.” 

- The freedom is not as a personal “right” but a limited freedom from government regulation over political 
speech. This means that the freedom does not act to “create” a defence to defamation in itself, as was 
decided in Theophanous, but simply modifies the common law to be compatible with the constitution. 
"The implication is negative in nature: it invalidates laws and consequently creates an area of immunity 
from legal control, particularly from legislative control.“ – per Brennan J in Cuncliff v Commonwealth 
(approved in Lange) 

- The freedom operates to invalidate both Commonwealth and State laws which are inconsistent with it 
and not appropriately adapted to achieve another legitimate interest: “The Constitution, the federal, 
State and territorial laws, and the common law in Australia together constitute the law of this country and 
form "one system of jurisprudence". Covering cl 5 of the Constitution renders the Constitution "binding 
on the courts, judges, and people of every State and of every part of the Commonwealth, 
notwithstanding anything in the laws of any State". Within that single system of jurisprudence, the basic 
law of the Constitution provides the authority for the enactment of valid statute law and may have effect 
on the content of the common law.” 

- THE TWO STEP TEST. Two questions must be answered: 

1. Does the law effectively burden freedom of communication about government or political matters 
either in its terms, operation or effect? 

2. If the law does burden that freedom, is the law reasonably appropriate and adapted to serve a 
legitimate end the fulfilment of which is compatible with the maintenance of the constitutionally 
prescribed system of representative and responsible government. 

- The Court said:  To the extent that the requirement of freedom of communication is an implication 
drawn from ss 7, 24, 64 128 and related sections of the Constitution, the implication can validly extend 
only so far as is necessary to give effect to these sections.  

 
MCCLOY V NSW [2015] HCA 34 
 
- Property developer and former Newcastle Mayor Jeff McCloy challenged the validity of portions of the 

Election Funding, Expenditure and Disclosures Act 1981 (NSW) which: Placed a cap of $5,000 per 
donor on donations to a candidate or individual; Prohibited donations from property developers, tobacco 
businesses and gambling businesses; Prohibited the provision of certain indirect contributions to 
campaigns, such as the use of office space, accomodation and facilities. 

- Six of the seven justices (French CJ, Kiefel, Bell, Keane, Gaegler and Gordon JJ) upheld the validity of 
all of challenged provisions. Nettle J held that the provision prohibiting donation by developers was 
invalid.  

- In a joint judgement, French CJ, Kiefel, Bell and Keane JJ, set down a detailed procedure for 
determining the third step of the Lange test, that is, whether a law is “reasonably appropriate and 
adapted” to advance a legitimate object. 

- THE NEW PROPORTIONALITY TEST: To determine whether a law complies with the third step of the 

Lange test, we ask whether the impugned provision:  
o 1. Suitable – Has a rational connection to the purpose of the provision.  
o 2. Necessary - in the sense that there is no obvious and compelling alternative, reasonably 

practical means of achieving the same purpose which is less restrictive effect on the freedom  
o 3. Adequate in its balance – requiring a value judgement as to the relative importance of the 

purpose served by the measure, with the restriction it imposes on the freedom. If the answer to 
any of those questions is “no”, the provision will exceed the implied limit on legislative power. 

 
  

https://en.wikipedia.org/wiki/Commonwealth_Law_Reports
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APPLICATION OF THE TEST:  
 
STEP 1: Does the law “burden” communication on government and political matters in its terms, 
operation or effect? 

- Freedom applies to restrict both Federal and State legislative power: Unions NSW v NSW (2013) 252 
CLR 530, affirmed in joint judgement in McCloy 

- Protected “communication” includes non-verbal communication and protest: Levy v Victoria. 
- Protected “communication” may be offensive: Coleman v Power; Monis v The Queen  
- Protected Communications include those by or to non-electors: Unions NSW v NSW (2013) 
- Government and Political matters include: 

o Matters relevant to state, as a well as federal elections: Unions NSW v NSW (2013)  
o Potentially even includes the conduct of foreign governments: Lange v ABC  
o Conduct of officers of the C‟th and the States: Coleman v Power (2004) 220 CLR 1 

- The court has generally taken a relatively permissive approach to what constitutes a communication on 
Government and political matters. Government and Political matters do not include: 

o Discussion of the judiciary, not connected with legislative or executive action: Herald & Weekly 
Times v Popovic (2003) 9 VR 1 

o Commercial Speech: APLA v Legal Services Commissioner (NSW) (2005) 224 CLR 322 
- “Burdens” may be indirect: 

o Laws restricting political donations burden the freedom because they limit funds available to 
meet the costs of political communication by the recipient: Unions NSW v NSW; McCloy  

o Potentially could include burden on speech by the act of donation itself. 
 
STEP 2 - Does the law serve another legitimate purpose in a manner compatible with the system of 
“representative and responsible government” prescribed by the Constitution? 

- The application of the “compatibility test” in McCloy: A legitimate purpose is one which is compatible 
with the system of representative government provided for by the Constitution; which is to say that the 
purpose does not impede the functioning of that system and all that it entails. So too must the means 
chosen to achieve the statutory object be compatible with that system. 

- French CJ, Kiefel, Bell and Keane JJ 1. Concerning the statutory cap on donations - Court accepted the 
underlying purpose was to prevent corruption and undue influence from “clientelism”. “Legislative 
regulation of the electoral process directed to the protection of the integrity of the process is, therefore, 
prima facie, legitimate.” Court appeared to accept that employed means employed of “levelling the 
playing field” is compatible with the representative and responsible government.  

- 2. Concerning the prohibition on property developer donations - The Court accepted that the close 
correlation between the business of developers and the decisions of government distinguishes them 
from other donors and increases risks of corruption associated with their donations. Purpose of 
prohibition and means used to achieve it are legitimate. 

 
STEP 3 - Is the law “reasonably appropriate and adapted” to advance that legitimate object? I.e. is it 
“suitable”, “necessary” and “adequate”. 

Application of the “proportionality test” in McCloy:  
- a. Suitability - “it does not involve a value judgment about whether the legislature could have 

approached the matter in a different way. If the measure cannot contribute to the realisation of the 
statute's legitimate purpose, its use cannot be said to be reasonable. This stage of the test requires that 
there be a rational connection between the provision in question and the statute's legitimate purpose, 
such that the statute's purpose can be furthered. ” French CJ, Kiefel, Bell and Keane JJ - Found that 
both the cap and prohibition were rationally connected to the purpose of preventing corruption. 

- b. Necessity – “availability of other, equally effective, means of achieving the legislative object which 
have a less restrictive effect on the freedom and which are obvious and compelling. If such measures 
are available, the use of more restrictive measures is not reasonable and cannot be justified.” French 
CJ, Kiefel, Bell and Keane JJ - Plaintiff argued that ban on developer donations was unnecessary given 
the existence of the cap. The criminalisation of bribery already served the same purpose as the cap. 

- c. Adequate in its balance -“compares the positive effect of realising the law's proper purpose with the 
negative effect of the limits on constitutional rights or freedoms. It requires an "adequate congruence 
between the benefits gained by the law's policy and the harm it may cause", which is to say, a balance. 
Balancing is required because it is rare that the exercise of a right or freedom will be prohibited 
altogether. Only aspects of it will be restricted, so what is needed, to determine whether the extent of 
this restriction is reasonable, is a consideration of the importance of the purpose and the benefit sought 
to be achieved” - French CJ, Kiefel, Bell and Keane JJ - The effect of the cap and prohibition on the 
freedom is indirect. - By reducing the funds available to election campaigns there may be some 
restriction on communication by political parties and candidates to the public. - On the other hand, the 
public interest in removing the risk and perception of corruption is evident. These are provisions which 
support and enhance equality of access to government, and the system of representative government 
which the freedom protects. 
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CASES: 
COLEMAN v POWER 
- Coleman was a student from Townsville. He started handing out flyers in a shopping centre 

alleging police corruption in the Queensland police force. He was asked to stop by Power, a police 
officer, but refused. Coleman was subsequently arrested for insulting language, but violently resisted 
arrest. He was charged with using "insulting words" under the Vagrancy Act as well as assaulting and 
obstructing a police officer. Coleman argued he was not guilty of using insulting words because they 
were political communication and thus protected under the implied freedom of political communication. 

- HC: The language was held to be considered “political communication” 
- Gummow, Hayne and Kirby JJ: concluded that it would infringe the second limb of the Lange v 

Australian Broadcasting Corporation test to the extent that it applied to political communication and read 
it down so that it did not. What Coleman said was not insulting as intended to be outlawed by the Act, 
they reasoned. They accepted that communications alleging corruption of police were protected by the 
implied right to freedom of political communication. They also accepted that political communication 
could include insults. Further, they noted that insulting words were a well-known tradition in Australian 
politics from "its earliest history". 

- McHugh J: held that the impugned section infringed the second limb of the Lange v Australian 
Broadcasting Corporation test to the extent that it applied to political communication. Rather than read 
the section down, he declared it invalid altogether. 

 
CATCH THE FIRE MINISTRIES INC v ISLAMIC COUNCIL OF VICTORIA 
- Catch the Fire Ministeries Inc is an incorporated association which carries out Christian activities within 

Australia. The original action was brought by the Islamic Council of Victoria, an incorporated association 
representing Muslim and Islamic interests, which objected to some 2001 Catch the Fire Ministeries' 
publications as well as Pastor Scot's statements at a seminar inciting hatred against and contempt for 
the Islamic faith as outlined in section 8 of the Racial and Religious Tolerance Act 2001 (Victoria). 
According to the Tribunal, no legitimate defence could be sustained under section 11 of the Act of 
engaging in such conduct reasonably and in good faith for any genuine religious purpose. 

- ultimately the legitimacy of the defence hinged on whether the conduct was engaged in "reasonably" for 
a genuine religious purpose. This objective standard would naturally reflect the views of reasonable 
members of a tolerant, multicultural society. 

- The Court examined whether the Tribunal's interpretation of section 8 contravened the implied freedom 
of political communication in the Constitution, an implication based on the need to uphold reasonable, 
representative government. They failed to find any evidence of such a contravention, particularly where 
the Court of Appeal's construction of section 8 was adopted. In any event, both agreed that it was 
reasonable to restrict an implied freedom of political communication to avert religious vilification, a 
legitimate objective. 

- Hate speech is not protected by the freedom of political communication – it is not justified. 
 

LEVY v VICTORIA 

- The plaintiff was charged with being in a restricted area set aside for hunting, during hunting season, 
without a license. The plaintiff argued that he was there in order to collect dead and wounded ducks and 
endangered species and to draw media attention to the cruelty associated with duck shooting and 
contends political communication freedom.  

- The Court found that although the regulation under which the plaintiff was charged restricted the implied 
freedom of political communication, it was appropriate to protect the safety of persons with conflicting 
aims likely to be in the area. 

- The implied right may be reasonable restricted to serve a legitimate end. 
 

but see… MONIS v THE QUEEN    
- Monis was charged under s 471.12 of the Criminal Code (Cth) for using a postal or similar service “in a 

way ... that reasonable persons would regard as being, in all the circumstances... offensive” by sending 
letters to relatives of Australian soldiers killed while on active service in Afghanistan containing 
criticisms. Copies of the letters were also sent to Australian politicians. 

- He contended that s 417.12 violated the implied constitutional freedom of political communication. This 
argument failed and the section has been found to be valid. 

- The Court reiterated that the implied freedom of political communication does not operate as an 
individual right; rather, it is an implied restriction on the legislative competence of Australian parliaments 
and executives. The Court applied the test expounded in Lange as modified in Coleman. 
1. Does the law effectively burden freedom of communication about government or political matters? 
2. If so: 

a. does the law have an object that is compatible with the maintenance of the constitutionally 
prescribed system of representative and responsible government? 

b. AND is the law reasonably appropriate and adapted to achieving that legitimate object or 
end? 

https://en.wikipedia.org/wiki/Townsville,_Queensland
https://en.wikipedia.org/wiki/Police_corruption
https://en.wikipedia.org/wiki/Lange_v_Australian_Broadcasting_Corporation
https://en.wikipedia.org/wiki/Lange_v_Australian_Broadcasting_Corporation
https://en.wikipedia.org/wiki/Lange_v_Australian_Broadcasting_Corporation
https://en.wikipedia.org/wiki/Lange_v_Australian_Broadcasting_Corporation
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- all members of the Court found that s 417.12 does effectively burden freedom of communication about 
government or political matters. That is because even construed narrowly, the provision would 
criminalise some political communications. The first limb of the Lange test was therefore satisfied. 

- Crennan, Keifel, and Bell JJ held that the purpose of the law was to protect people from “intrusive”, 
seriously offensive communications. The nature of postal communications is that they are delivered into 
people‟s private homes and workplaces. Seriously offensive communications are likely to be unsolicited.  

- They held that this purpose is compatible with the maintenance of the constitutionally prescribed system 
of government. Further, the law is reasonably and appropriately adapted to achieving that legitimate 
purpose. The freedom of political communication is not absolute. Section 417.12 is not directed at 
political communications – it only incidentally affects them. It is unlikely to impose an extensive burden 
them. The law is therefore valid. 

 
Limits to the Implied Right 

MCGINTY v WESTERN AUSTRALIA 
• The plaintiffs argued that just as sections 7 and 24 of the Constitution could support the implied freedom 

of political discussion, so could the sections support a guarantee of voter equality. They argued that this 
guarantee rendered invalid the electoral boundaries operating in Western Australian State elections. 

• The argument failed. A majority of the Court held that no guarantee of voter equality could be discerned 
from either the Commonwealth or Western Australian Constitutions. McGinty was a significant decision 

in that it revealed much about how the current High Court views the implied freedom of political 
discussion. In prior cases, the freedom was derived either from the system of representative 
government underlying the Constitution, as recognised by the text and structure of the Constitution, or 
from the text and structure alone. The distinction is an important one if only because it impacts upon the 
scope of the freedom. If the freedom is derived from the text and structure of the Constitution alone, this 
would enable the freedom to be narrowly construed as being primarily a freedom of discussion as 
regards electoral matters as sections 7 and 24 focus upon the electoral process. This narrow vision of 
the freedom was expressed by McHugh J in Australian Capital Television(37) when he stated that 'the 

people have a constitutional right to convey and receive opinions, arguments and information 
concerning matter intended or likely to affect voting in an election for the Senate or the House of 
Representatives'. 

• The Court seemingly halted the development of the freedom by finding that neither the Commonwealth 
nor the Western Australian Constitution embodies guarantee of electoral equality/'one vote-one value'.  

 
OTHER IMPLICATIONS FROM “REPRESENTATIVE GOVERNMENT 

- Freedom of association? - It would appear that no 
implied Freedom of Association exists independently of 
the implied Freedom of Communication. - Tajjour v State 
of New South Wales [2014] HCA 35 

- An implied right to vote: The Court has recognised that a 
qualified right to vote in Federal elections arises from ss. 
7, 24 and 128: Roach;  Rowe. Freedom is not absolute. 
Any derogation must be proportionate to achieving 
legitimate purpose compatible with the system of 
representative government. 

- The requirement to vote for every candidate in order of 
preference (full preferential voting): S 240 
Commonwealth Electoral Act. s 329A states that it is a 
punishable offence for anyone to encourage voters to 
deviate from this process. 

• (Langer v The Cth) – encouraged people to fill in ballot 
in a different way. Contends that it is an implied freedom 
of political communication to vote in ways other than 
prescribed. HC: 329A is valid, freedom should be 
balanced with other interest achieving proper purpose.  

- COMPULSORY VOTING: S 245(1) Commonwealth 
Electoral Act 1918. Challenged in Judd v McKeon – but 

the HC upheld compulsory voting. 
- Can everyone vote?Since 1902, when the 

Commonwealth Parliament first legislated with respect to 
the franchise, the legislation always provided that, along 
with persons of unsound mind and persons tainted by 
treason, prisoners of certain kinds were not entitled to 
vote. The rationale for excluding persons of unsound 
mind is obvious, although the application of the criterion 
of exclusion may be imprecise, and could be contentious 

in some cases. The rationale is related to the capacity to 
exercise choice. People who engage in acts of treason 
may be regarded as having no just claim to participate in 
the community‟s self-governance. Prisoners? See 
Roach  

- Could parliament legislate to remove universal adult 
suffrage? Or to disenfranchise people on the ground of 
adherence to a particular religion? 

ROACH v ELECTORAL COMMISSIONER 
• In this case, Parliament passed a law in 2006 

disqualifying prisoners to vote regardless of the length of 
their sentence. The High Court said “no” Because of the 
terms of ss 7 and 24 of the Constitution, which require 
that the senators and members of the House of 
Representatives be “directly chosen by the people” of 
the State or the Commonwealth respectively.  

• How can this be when in 1901, those words did not 
mandate universal adult suffrage? Because of historical 

developments of constitutional significance (including 
changes in legislation). “Chosen by the people of the 
Commonwealth” now means that there is a constitutional 
protection of the right to vote. But this right is not 
absolute. Parliament can only do this is there is a 
substantial reason for them to disenfranchise people. 

ROWE v AUSTRALIAN ELECTORAL COMMISSIONER 
• A law was passed to reduce the time period for 

enrollment to vote. The petitioners argue that such law 
denies enrolment thus disenfranchising people. 

• In a 4-3 decision, HC said that The Cth can only affect 
enrolment if it is for a justified and proportionate reason. 
Here, the detriment is much greater

http://www.austlii.edu.au/au/legis/cth/consol_act/cea1918233/s329.html


UTS – Faculty of Law 
UNIVERSITY OF TECHNOLOGY SYDNEY  70616 – Australian 

Constitutional Law 

 
 


