
 
 

Topic 5 – Multiple Parties and Causes of Action 
 

General Rule:  
 

• Per Supreme Court Act 29(2)  
o Every Court … must so exercise its jurisdiction in every proceeding 

before it as to secure that, as far as possible, all matters in dispute 
between the parties are completely and finally determined, and all 
multiplicity of proceedings concerning any of those matters is avoided.  
 

• Per Civil Procedure Act – s 1(1)(c) – overarching purpose 
o … is to facilitate the just, efficient, timely and cost-effective 

resolution of the real issues in dispute.  
 
 
Why is it necessary to join parties and/or claims?    
At the commencement of litigation, it may be necessary to join other parties 

ü Joinder can occur before commencing proceedings (r 9.02, 9.03)  
ü But issues may also arise after the commencement of litigation  

o Addition of parties occurs after proceedings have commenced (r 9.06)  
• Res Judicata 

o The doctrine of res judicata prevents a party from re-litigating a matter the 
court has already decided in earlier proceedings – also called the cause 
of action estoppel 

o It also extends to claims that could have been made in the earlier 
proceedings between the same parties.  

o The principle is that: 
§ A case should decide all matters between the parties; and  
§ The public interest requires an end to all the litigation arising from a 

transaction/incident etc.  
o From the perspective of a plaintiff:  

§ Consider res judicata when drafting statement of claim and defence: 
i.e. which parties and which claims should be in the one proceeding.  

§ Best is to join all your claims and parties. 
o From the perspective of a defendant;  

§ If D believes the P’s claim is seeking to re-litigate a matter already 
judged upon, they could plead res judicata as a defence 

 
• Anshun Estoppel (A subset of the res judicata doctrine)e 

o Courts will not allow parties to reopen a matter already decided by a 
court of competent jurisdiction (Anshun)  



§ If, for eg, the party should have brought a defence in the earlier 
proceedings and didn’t, they cannot issue new proceedings seeking 
to rely on that defence.  

§ The plaintiff is therefore estopped from raising what would 
otherwise be a valid defence.  

o Port of Melbourne Authority v Anshun (No 2)  
§ Facts: A worker was injured by a load of steel girders on a crane – 

the crane was operated by Anshun P/L at the Melbourne Port 
§ Worker had earlier sued Anshun and the Melbourne Port Authority 

for damages and was awarded about $42, 000. 
§ MPA subsequently brought proceedings against Anshun claiming 

an indemnity pursuant to the crane hire agreement (i.e. Anshun has 
to indemnify MPA for the 10% of the damages MPA has paid the 
worker as the result of the first trial)  

• Noting that there was no dispute about the existence of the 
indemnity in the contract of hire, just that the matter had 
been litigated already 

§ HCA Held:  
• That the contractual indemnity claim was so closely 

connected to the matters raised in the earlier action, that it 
would have been unreasonable not to rely on it at the first 
trial, and MPA was estopped from raising it in separate 
proceedings  

• The HCA held that a party will be estopped from bringing an 
action which, if it succeeds, will result in conflicting 
judgments. It is enough that the judgment appear to declare 
rights which are inconsistent in respect of the same 
transaction.  

o TImbercorp v Collins [2016] 
§ A group member may be Anshun estopped only if it was 

unreasonable for him/her not to have raised during the group 
proceeding, some claim other than the common questions of law or 
fact in that proceeding. 

§ D’s can raise individual defence. 
 
• Issue Estoppel 

o Prevents a party from re-opening an issue that has previously been 
determined between the same parties 

§ Issue is a finding of fact – a question that came up in an earlier 
proceeding 

o Illustration: Assume a finding is made in one proceeding that the 
defendant was responsible for an explosion that injured the plaintiff 

§ The P then issues proceedings separated for damage to property.  



§ Assuming res judicata does not apply because proceedings for 
personal injury is regulated under a statutory scheme and action for 
property damages must (by law) be brought separately 

§ The D cannot argue in the second case that it did not cause the 
explosion due to the issue having already been decided between 
the parties in the first case.  

 
 
Joinder by the Plaintiff 
 
ü Joinder of Claims by the P 

o R 9.01 SCR – A plaintiff may join any number of claims against a 
defendant whether the P makes claims in the same or different capacities 
and whether the claims are made against the defendant in the same or 
different capacities.  

 
ü Joinder of other plaintiffs by the P 

o R 9.03(1) Where the P claims relief to which someone else is jointly 
entitled, all persons jointly entitled must be joined. (Compulsory joinder 
of plaintiffs)  

§ R 9.03 (1)(b) any person who does not consent to being joined as a 
plaintiff shall be made a defendant. (doesn’t make the other person 
liable, but forces them to be involved)  

o R 9.02 – the P may also by consent join other Ps who wish to be involved 
in the action (i.e. by traditional joinders or representative proceedings).  

§ Refer to permissive joinder below 
 

ü Joinder of defendants by the P 
o Compulsory and/or necessary joinder 

§ R 9.03 – joinder of necessary parties 
• (2) … where the P claims relief against a defendant who is 

jointly and severally liable with some other person, the 
other person need not be made a defendant to the 
proceeding.  

• (3) … where persons are liable jointly, but not severally, 
under a contract, and the P in respect of that contract claims 
against some but not all of those persons, the Court may 
stay the proceeding until the other person so liable are 
added as defendants.  

 
 
 



o Permissive joinder  
§ R 9.02: Two or more persons may be joined as plaintiffs or 

defendants in any proceeding— 
 (a) where–– 

• (i) if separate proceedings were brought by or against each 
of them, some common question of law or fact would 
arise in all the proceedings; AND 

• (ii) all rights to relief claimed in the proceeding (whether they 
are joint, several or alternative) are in respect of or arise 
out of the same transaction or series of transactions; OR 

§ (b) where the Court, before or after the joinder, gives leave to do 
so. 

 
§ Transaction? – (Birtles v Cth)  

• Transaction means the ‘accident, the injury sustained by the 
P, and the further matters of relevance in the action against 
the original defendant; like how the case was run.  

• Transaction is to be interpreted broadly.  
§ Series of transaction? (Payne v Young)  

• Per Mason J – joinder is not authorized when the relief 
claimed is in respect of, or arises out of, two or more different 
series of transactions, when the participation of each 
individual P is limited to the participation in one series of 
transaction, the other P not participating in that series.  

o In Payne, the court could see seven separate and 
distinct transactions, because each series of 
transaction was peculiar to each individual P. 

§ Leave of Court 
• The Court will take whatever course that is most conducive 

to a just resolution of the dispute between the parties – i.e. 
the Court should try to limit costs and delay of litigation, 
but ensure that joinder is unlikely to result in unfairness to 
any party. (Bishop v Bridgelands Securities)  

• A & J Partitions v Jolly is also an authority for the proposition 
that if an applicant can make out either one of the limbs 
under 9.02(a), the applicant will have a good chance of 
obtaining the leave of court under 9.02(b). 
 
 

ü Therefore, a P must bring all actions at once (due to Res Judicata/Anshun 
estoppel and Issue estoppel) Unless joinder is inconvenient  



o R 9.04 Where any joinder of claims or of parties may embarrass or delay 
trial of proceeding or cause prejudice or is otherwise inconvenient, 
the Court may order that:  

§ (a) there be separate trials;  
§ (b) any claims be excluded;  
§ (c) any party be compensated by an award of costs or otherwise for 

being required to attend, or be relieved from attending, any part of a 
trial in which that party has no interest;  

§ (d) any person made a party cease to be a party on condition that 
that party be bound by the determination of the questions in the 
proceeding or without any such condition.  

o R 9.04 applies to both joinder of parties and joinder of claims 
o What is “embarrassing”? 

§ “….. unintelligible, ambiguous, vague or too general, so as to 
embarrass the opposite party who does not know what is alleged 
against him” (SCV in Meckiff v Simpson [1968] VR 62 per Winneke 
CJ, Adam and Gowans JJ cited by Bongiorno J in Gunns July 2005 
judgment, para 15); 
 

ü Effect of misjoinder or non-joinder of parties 
o R 9.05 – a proceeding shall not be defeated by reason of the misjoinder 

or non-joinder of any party or person, and the Court may determine all 
questions in the proceedings so far as they affect the rights and interests 
of the parties.  

o i.e. it is not fatal, but will require remedying.  
 
Joinder by the Defendant (Counterclaim) 
 
 
ü Joinder by Defendant: Counterclaims  

o D who has a claim against a P may counter claim (R 10.02(1) SCR)  
§ This is how a D can add further issues into proceedings  
§ Per R10.02(2) SCR, r 9.01 will applies as if P were the D and the D 

were the P  
§ It has to be pleaded in a document called a Defence and 

Counterclaim – r 10.02(3) SCR 
o Counterclaim is a sword and not merely a shield – i.e. a wholly 

independent claim as opposed to a defence to the P’s claim (results in a 
second judgement)  

o D may join with the plaintiff as defendant any other person to the 
counterclaim: r 10.03. But r 9.02 must be satisfied.  

§ Where D joins a person as defendant to the counterclaim, the 
Defence and Counterclaim shall contain a second title of the 



proceeding showing who is plaintiff to the counterclaim and who are 
defendants to the counterclaim (r 10.04(1)) 

o Counterclaim inconvenient  
§ R 10.06 subjects joinders under counterclaim to R 9.04 regarding 

embarrassing claims (or delay or cause prejudice to any party or 
otherwise cannot conveniently be tried with that claim): the Court 
may –  

• Order separate trials of the counterclaim and the claim of the 
plaintiff 

• Order that any claim included in the counterclaim be 
excluded 

• Strike out the counterclaim without prejudice to the right of 
the defendant to assert the claim in a separate proceeding 

• Order that any person joined as defendant to the 
counterclaim cease to be a party to the counterclaim  
 

ü Joinder by D: Set-off 
o Set off is a statutory defence to P’s action – r 13.14 

§ Where D has a claim against the P for the recovery of a debt or 
damages, the claim may be relied on as a defence to the whole or 
part of a claim made by P for the recovery of a debt or damages 
and may be included in the defence and set off against P’s claims, 
whether or not D also counterclaims for that debt or damages.  

o Set off is a shield and results in a single judgement (cf to counterclaim 
which is a sword)  

§ D can’t get judgement for any sum in excess to P’s claim  
o If P discontinues their action, set-off ceases to exists 

§ i.e. unlike counterclaim, it has no independent life.  
o Only works for money claims (and for pre-existing debts that are easy to 

prove)  
 

ü Third Party Procedures (by the D) – R 11.01  
o Where D claims against someone not already a party to the proceedings 

(a 3rd party)  
§ (a) Any contribution or indemnity; 
§ (b) Any relief/remedy relating to or connected with the original 

subject matter of the proceedings and substantially the same as 
some relief/remedy claimed by the Plaintiff; or 

§ (c) That any question relating to/connected with the original subject-
matter of the proceedings should be determined not only as 
between the P and D, but also as between either or both of them 
and the 3rd party –  

o D may join 3rd party as a party by filing and serving a third party notice.  



§ The third party notice must be in Form 11A and shall be indorsed 
with a SOC . 

 
o Why join a third party 

§ D may argue:  
• Its default was due to the conduct of others (concertina crash)  
• Its liabilities were to be met by others (e.g. insurer of D’s 

car/Anshun)  
• the subject-matter of the proceedings is connected with a 

claim against another person (concertina crash)  
• If that person/s is not already a party to the proceedings, 

they may be joined as third party 
• Once joined by the D, the third party stand as D to the third 

party notice and the original D acts as the P in relation to this 
claim. 

•  
o Filing and service of third party notice 

§ Third party notice results in the third party becoming a party to the 
proceeding – r 11.04(1)  

§ Third party notice shall state a time within which the third party may 
file an appearance in the proceeding. r 11.03 

§ Notice to be filed and served in the same manner as originating 
process – r 11.04(2) 

§ Cannot file third party notice until D has served a defence – r 
11.05(1)  

• Because then the third party will understand what they are 
liable for. (i.e. why they were joined as third party)  

§ Third party notice may be filed – per r 11.05(2) 
• Within 30 days after the time limited for the service of a 

defence; or  
• At any time with the leave of the Court or the consent in 

writing of the plaintiff and any other party who has appeared.  
§ Third party procedure 

• The third party can, with leave (r 11.16), join a fourth party, 
and so on. 

o * If D brings in 3rd parties, does not create an action between P and 3rd 
parties, so P should bring them into his action (through r 9.06(b)). 

 
 
 



Addition, Removal and Substitution of Parties 
 
Per R 9.06: Court may order that – 

(a) Person not a proper or necessary party cease to be a party 
(b) Any of following be added as a party 

(i) Person who should have been joined or whose presence is 
necessary to ensure all questions in the proceeding are effectually and 
completely determined and adjudicated upon, or 

(ii) Person between whom and any party there may be a qn arising out of, 
related to or connected with any claim in the proceeding which it is just 
and convenient to determine 

(c) A person under para (b) be substituted for one under para (a) 

Test: just and convenient. 
Considerations: prejudice to Defs, costs and time 
 
But where separate proceedings commenced, and deal with common subject matter 
(e.g. could have been joined but for some reasons were not) then the process of 
bringing them together is called consoliation. 
 
Consolidation (of proceedings)  
 
R 9.12(1): where there are 2 or more proceedings pending in the Court and 

(a) Some common qn of law or fact arises in both/all of them; 
(b) The rights to relief claimed in the proceedings are in respect of or arise out 

of the same transaction or series of transactions; or 
(c) If it is desirable in the circumstances – 

The court may order the proceedings to be consolidated, or to be tried at the same 
time or one immediately after the other, or may order any of them to be stayed until 
after the determination of any other of them  
 
 
Amicus Curiae and Interveners   
 
ü Amicus curiae = a friend of the court; 

o It is discretionary; 
o The footing on which an amicus curiae is heard is that that person is 

willing to offer the Court a submission on law or relevant fact which will 
assist the Court in a way in which the Court would not otherwise have 
been assisted (Brennan CJ in Levy v Victoria); 

§ Unlike an intervener, an amicus does not seek to be made a party; 
o An amicus will be heard when (Levy v Victoria)  



 


