
TOPIC 1: THE HISTORY AND NATURE OF EQUITY 

WHAT IS EQUITY? HISTORY AND NATURE OF EQUITY 
Supreme Court Act 1970 (NSW) 
s 57: The Court shall administer concurrently all rules of law, including rules of equity. 

Law Reform (Law & Equity) Act 1972 (NSW) 
S 5: In all matters in which there was immediately before the commencement of this Act or is any conflict or variance between the 
rules of equity and the rules of common law relating to the same matter, the rules of equity shall prevail.  

• Confirms Earl of Oxford’s Case  
• Aust. and NSW has reputation of equity jurisprudence - the law in NSW is more traditional because until very recently, all of 

our senior judges were taught the Judicature Acts  

SO WHAT IS EQUITY?  

“What is Equity?...we are driven to say that Equity is now that body of rules administered by our English courts of justice, which, 
were it not for the operation of the Judicature Acts, would be administered only by those courts which would be known as Courts of 
Equity” – Maitland Equity (1909), p. 1 

Parkinson has suggested that equitable principles and doctrines fall within one or more of five not entirely distinct categories of 
unconscientious conduct, namely: 

• Exploitation of vulnerability or weakness; 
• The abuse of positions of trust or confidence; 
• The insistence upon rights in circumstances which make such insistence harsh or oppressive;  
• The inequitable denial of obligations; and  
• The unjust retention of property  

EQUITABLE JURISDICTIONS 

• Exclusive jurisdiction: matters in which equity has exclusive cognizance because no relief can be obtained at common law 
o E.g. obligations arising under trusts 

• Concurrent jurisdiction: matters in which both equity and common law courts have jurisdiction to make orders. 
o E.g. enforcement of contract where primary equitable remedy is order of specific performance and CL remedy is 

order for damages  
• Auxiliary jurisdiction: exercised when a person goes to equity merely to obtain its assistance in proceedings which they are 

taking or about to take in courts of law 
o E.g. by means of injunction to prevent irreparable injury to property pending decision at law.  

EARL OF OXFORD’S CASE (1615)  
Held: 

• Lord Ellesmere said that the purpose of the Chancery court was to correct men’s conscience.  
• Unconscionability can be viewed as backbone of equitable principles  

 

EFFECTS OF THE JUDICATURE ACTS AND THE ‘FUSION FALLACY’ 
• Despite 19th Century reforms which vested common law and equity into one body of courts, it is not accurate to describe 

common law and equity law as infused  
• The result of the Judicature Acts meant there was one Supreme court of England of Wales. Still a common law and chancery 

division but still was same court which meant any judge could decide questions of law and equity.  
• Glister: Judicature Acts should have made it more efficient but the answer itself should be the same. Does not change the 

law but changes the administration of law of equity.The same result will obtain but now issue directly and without risk of 
passage from one court to another to bring the dispute between the parties to a conclusion.  

• Intended to serve as an administrative reform and not to affect dual systems of common law and equity  
• Fusion fallacy: decision that it is only explicable on erroneous basis that doctrines of common law and equity have merged  
• Fusion fallacy arises when the decision in a particular case is one which could not have been reached under the separate 

system of courts that existed before the judicature system reforms were enacted  
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• E.g. Trusts 
• Damages are a common law remedy and for torts and breach of contract. you cannot get damages for breach of trust  
• Equitable compensation for breach of equitable duties  

REDGRAVE V HURD (1881)  

• Concerned misrepresentation. One party sued another claiming misrepresentation 
• Common law: could get damages in two ways: 

• 1. Included as a term in contract; or  
• 2. If fraudulent misrepresentation  

• Equity: Grant rescission of the contract even for innocent misrepresentation but it is rescission, not damages 
• Judges wrongly awarded damages for innocent misrepresentation 

 

CANSON ENTERPRISES V BOUGHTON (1991) (SCC): 
“My first concern with proceeding by analogy with tort is that it overlooks the unique foundation and goals of equity. … In 
negligence and contract the parties are taken to be independent and equal actors, concerned primarily with their own self-interest. 
Consequently the law seeks a balance between enforcing obligations by awarding compensation and preserving optimum freedom 
for those involved in the relationship in question. The essence of a fiduciary relationship, by contrast, is that one party pledges 
herself to act in the best interest of the other. The fiduciary relationship has trust, not self-interest, at its core, and when breach 
occurs, the balance favours the person wronged.” – McLachlin J  

• Canadian SC case re breach of fiduciary duty. McLachlin J had this in her judgment which is often cited in NSW courts 
(NSW judges approve of this minority reasoning)  

• Don’t think by giving a label of a judge, solicitor etc and that everything they do has a fiduciary duty  
 

WALSH V LONSDALE (1882) (ENG CA) 
Facts: Agreement for lease of mill for 7 years at rent payable quarterly in arrears, with a provision entitling the landlord to demand 
a year’s rent in advance. No lease was ever entered into deed form and thus the lease was invalid in law for failing to comply with 
legal formalities. Tenant entered into possession and paid rent for 18 months but then landlord demanded year’s rent in advance and 
tenant failed to pay. Subsequently, Landlord seized Tenant’s goods. 

Tenant sued for wrongful distress and argued that he was merely a Tenant from year to year and was not bound by the terms of the 
written lease since it was invalid at law.  

Issue: Whether landlord’s common law remedy of distress was permitted despite absence of a lease at common law.  
Held: 

• “A tenant holding under an agreement for lease of which specific performance would be decreed, stands in the same 
position as to liability as if the lease had been executed. He is not since the Judicature Act a tenant from year to year, he 
holds under the agreement, and every branch of the Court must now give him the same rights … There is only one Court, 
and the equity rules prevail in it.” – Jessel MR 

• Evidence of fusion fallacy  
 
Note: If a term of the agreed lease was expired, would equity after the date of such expiration decree specific performance of the 
agreement? Lawson J has assumed that equity would not do so but that after the end of the term, the rights of the parties are to be 
considered on the basis that a lease with the agreed provisions had been executed at the start of the term or when the ‘lessee’ went 
into possession under the agreement.  

 

CHAN V CRESDON PTY LTD (1989) 
Facts: Cresdon agreed in writing to lease land to Sarcourt and agreement contained terms of lease as an annexure. Lease was duly 
executed but never registered. Sarcourt defaulted under lease and Cresdon took action against Chan as guarantor of unregistered 
lease. 
Issue: 

• Legal lease void re formalities but there was an equitable lease because granted for value 
• Whether guarantee clause ‘under this lease’ was intended to include obligations under equitable lease? 

Held: Cresdon’s action was unsuccessful as court held there was no registered lease and thus no enforceable guarantee. 
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• Explains Walsh v Lonsdale - there was always a power in court of chancery to backdate specific performance, then the 
outcome in W v L could have been defended.  

• Cresdon’s alternative claim was based upon rule in Walsh v Lonsdale which was also unsuccessful as court ruled that 
though the rule meant that an agreement to lease gave rise to an equitable lease, it did not create a legal interest. Thus, 
equitable lessee will be defeated by a bona fide purchaser of legal estate who acquires legal estate for valuable 
consideration and without notice of equitable lease. 

• Operation of rule also depended upon availability of specific performance of agreement to lease. Here, Cresdon has 
mortgaged property and due to Sarcourt’s breach, lease had come to an end before expiration of term. Because specific 
performance is discretionary, a court can ‘backdate it’ so that a lease that has expired can still be susceptible to a decree of 
specific performance.  

• But even if specific performance was available, it would have failed because under the rule in Walsh v Lonsdale, all that 
the agreement to lease, was an equitable lease. The guarantee that Cresdon sought to enforce was of ‘obligations under the 
lease’ and the court ruled that this meant obligations contained in a legal lease. Because no such lease existed, there was 
no enforceable guarantee.  

 
Note: In S&E Promotions Pty Ltd v Tobin Brothers, the Full Federal Court applied Chan v Cresdon in holding that a court of 
equity has jurisdiction to grant specific performance despite the fact that the term under an agreement for lease is about to expire or 
has expired.  

 

DAY V MEAD [1987] 
Facts: Client sued solicitor for breach of fiduciary duty and question of whether the compensation could be reduced for 
contributory negligence 

• Glister: Only owed fiduciary duty if you can’t look after your own interests and that person has such control over you that 
you can’t reasonably expect to look after your own interests 

• Solicitor advised client to invest in a particular company and client done so and company didn’t do well and client lost 
money to solicitor 

Held:  
• Day v Mead will never be followed in NSW  
• Category error to put actions of contract, negligence and equity for breach of fiduciary duty altogether  
• Court: advice was poor but the client followed it blindly and should have stepped it in earlier 
• Way to reconcile in NSW, although they called it a breach of fiduciary duty, it was not actually a fiduciary duty. 
• Solicitor was acting as a financial advisor but someone who you’re still in independent, economical equal relationship. 

 

HARRIS V DIGITAL PULSE PTY LTD (2003) (NSWCA)  
Facts: Employee in defiance of an express term in his employment contract, secretly worked for benefit of his own business and 
competed with his employer during the course of his employment. The employee was fired and employer sought exemplary 
damages from him for breach of fiduciary duty.  
Issue: whether exemplary damages could be awarded for breach of equitable obligations, in this case by a fudiciary  

At first instance, trial judge awarded exemplary damages in addition to order for equitable compensation or account of profits at 
P’s election to punish wrongdoer. 
On appeal, decision was reversed and court held:  

• Spigelman CJ: refused to decide case purely on basis that a punitive award can never be given under equity. Remedial 
flexibility is a characteristic of equity jurisprudence.  

• Heydon J: equity does not grant punitive rewards of money  
• Mason J (dissent): was not opposed to fusion and award of exemplary damages in cases of equitable wrongs was justified. 

Note: this case is not an example of fusion fallacy but case considered whether incremental changes in law were proper.  
 

SOME EQUITABLE MAXIMS 
• Sources in law mostly consist of statute and cases in NSW  
• What is a maxim? not sources of law  

 “[A maxim] is not a specific rule or principle of law. It is a summary statement of a broad theme which underlies equitable concepts 
and principles.” – Mason CJ and McHugh J 
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TOPIC 2A: BREACH OF CONFIDENCE 
• In course of everyday dealings, it is common for people to disclose information to others with intention that the information 

only be used for particular purposes. Equity will prevent the unauthorised use of information by recipients in those 
circumstances, and may hold them to account for any wrongful use.  

• Contractual confidence does not oust equitable confidence  
• Breach of confidential information which can be of any type - personal, financial matters, ideas for shows etc.  

SEAGER V COPYDEX (1967): 
Facts: Plaintiff entered into negotiations with defendant company, which sought to market plaintiff’s patented invention known as 
‘Klent’ grip. In course of negotiating marketing agreement, plaintiff unexpectedly told D about a new invention which he had not 
yet patented called ‘Invisigrip’. D’s agents told P that they were only interested in marketing Klent grip. Negotiations broke down 
and subsequently, agents of D sought to patent design substantially similar to Invisigrip.  

Held (Lord Denning MR): breach of confidence 
• There was no contract and hence no contractual breach  
• But nature of information meant equity would intervene on basis that people who have received information in confidence 

should not be allowed to take unfair advantage of it.  
• Where there is partly publicly available and partly private info, recipient of info must be careful to only use that part of 

info that is public.  
o Here, a good deal of the information which P gave to D was available to the public such as the patent 

specification in the Patent Office, or the ‘Klent’ grip which he sold to anyone who asked. But there was also 
information which was private including the difficulties which had to be overcome in making a satisfactory grip; 
necessity for strong, sharp tooth; alternative forms etc.  

o When the information is mixed, then the recipient must take special care to use only the material which is in the 
public domain. He should go to the public source and get it and should not get a start other by using information 
received in confidence and should not get a start without paying for it.  

• Used as an example of fusion fallacy - courts awarded damages for breach of an equitable duty of confidence 
• Injunction refused but damages ordered to be assessed on basis of reasonable compensation.  

The law on this subject does not depend on any implied contract. It depends on the broad principle of equity that he who has 
received information in confidence shall not take unfair advantage of it. – Lord Denning MR 
 

 

COCO V AN CLARK LTD (1969) 

Facts: Plaintiff entered into negotiations with D regarding joint venture to manufacture a moped that had been designed by P. 
During course of negotiations, access to designs was granted to P. After negotiations broke down, D began to manufacture mopeds 
that incorporated some of the P’s design elements. P sought an interlocutory injunction to prevent manufacture and sale of the 
moped.  

Held (Megarry J): 

“In my judgment, three elements are normally required if, apart from contract, a case of breach of confidence is to succeed.  
1. First, the information itself … must have the necessary quality of confidence about it.  
2. Secondly, that information must have been imparted in circumstances importing an obligation of confidence.  
3. Thirdly, there must be an unauthorised use of that information to the detriment of the party communicating it.” 

 
Note: Megarry J was merely stating what was normally required (contrary to third element) it is clear that neither actual 
unauthorised use nor detriment is necessary but what is necessary is actual or apprehended unauthorised use. For quia timet relief 
is readily available for threatened misuse, including in absence of detriment. Contrary to the second element, an obligation can 
even arise where there was no imparting of the information (e.g. if info was obtained surreptitiously). This formulation ignores 
vital threshold element that equity will only protect what can be specified with precision and made the subject of an order.  

Many contractual relationships may impose duties of confidence expressly and the extent of those obligations may be determined by 
contract. At present, Australian authorities are divided on whether contractual obligations have the effect of excluding equitable 
obligation. Some courts find that obligations can coexist whilst others find that exhaustive contractual obligations exclude the 
operation of equity.  


