
▪ Matter relating to capacity, including physical impairment, mental 

illness or addictions should also be disclosed but these are not meant to 

diminish an applicant’s fitness for admission. 

• Apply to the NSW Bar Association for a NSW barrister’s practising certificate after 

you are admitted as a lawyer. 

 

- Changes to regulation of profession 

o From the 1970s, changes to the profession, consumer pressure and a number of 

law reform reports resulted in legislative reform creating a co-regulatory 

model. 

o From the late 1980s - complaints and discipline was shared between the 

disciplinary bodies and a newly created independent statutory body called the 

Office of the Legal Services Commissioner. 

o The NSW Supreme Court retains its inherent power to discipline practitioners. 

o Serious allegations of misconduct against practitioners are heard in the NSW 

Civil and Administrative Tribunal (NCAT). 

- Towards a National Profession 

o The road to a national profession has been difficult. At this stage only NSW & 

Victoria have chosen to be part of the scheme. 

o NSW and Victoria have passed uniform legislation as the first step towards a 

national profession. This legislation came into effect on 1 July 2015. 

- Duties of Lawyers once admitted 

- Duty to Law, Duty to Court, Duty to Client, Duty to Colleagues, Duty to Third Parties, 

Duty to Employer 

o To be professional, civil and courteous in their dealings with others – whether 

they are clients, opposing lawyers, judges and court officers, witnesses etc. 

o To act as a fiduciary: no conflict and no personal profit. 

o To act competently (or risk being found negligent) 

o To act in accordance with the retainer (the contract) 

o To act according to the applicable rules and legislation 

o To adhere to their obligations as “officers of the court” 

o As an agent of the principal (client): to follow instructions 

- Statement of Ethics 

o The true profession of law is based on an ideal of honourable service. (Riley, 

NSW Solicitors Manual) 

▪ We acknowledge the role of our profession in serving our community 

in the administration of justice. We recognise that the law should 

protect the rights and freedoms of members of society. We understand 

that we are responsible to our community to observe high standards of 

conduct and behaviour when we perform our duties to the courts, our 

clients and our fellow practitioners. 

▪ Our conduct and behaviour should reflect the character we aspire to 

have as a profession. 

http://www.olsc.nsw.gov.au/
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▪ This means that as individuals engaged in the profession and as a 

profession: 

▪ We primarily serve the interests of justice. 

▪ We act competently and diligently in the service of our clients. 

▪ We advance our clients' interests above our own. 

▪ We act confidentially and in the protection of all client information. 

▪ We act together for the mutual benefit of our profession. 

▪ We avoid any conflict of interest and duties. 

▪ We observe strictly our duty to the Court of which we are officers to 

ensure the proper and efficient administration of justice. 

▪ We seek to maintain the highest standards of integrity, honesty and 

fairness in all our dealings. 

▪ We charge fairly for our work. 

• Proclaimed by the Council of the Law Society of New South 

Wales 28 May 2009. 

Cases Regarding the Admission Process 

• Re B [1981] 2 NSWLR 373  

o FACT: convicted of offences in political activism (all disclosed – claim previous 

attitude changed). Also did bogus bail application (pretending money was her 

own) a few years before admission application. 

o HELD: not fit/proper 

▪ Deceitful conduct in bail matter  not fit/proper (previous attitude not 

changed) – still prepared to break law in zealous pursuit of political goals 

▪ Political radicalism etc NOT a barrier to admission, BUT – if they will 

break law to do so  not fit/proper 

o Re B: the Wendy Bacon case (1981). Candour is an aspect of trust (per previous 

class on the role of trust in a profession) which is critical to admission to practice. 

• Ex Parte Lenehan (1948) 77 CLR 403  

o FACTS: charged fraud as legal clerk in bad firm, 20 yrs later refused admission. 

Cf above: disclosed, conduct above/beyond normal good, war service medal 

(handling money), blameless career, similarly bad past. 

o HELD: fit/proper - unsatisfactory beginning may be displaced by a completely 

satisfactory subsequent career. 

• Re Davis (1947) 75 CLR 409  

o FACT: charged with break, enter, steal. Didn’t disclose  struck off later. Had 

difficult past – left school at 14 yo, poor, disabled siblings, mental breakdown. Re 

OG (A Lawyer) 

o HELD: failure to disclose = character flaw (need complete candour)  not 

fit/proper 

o applied 4 times – eventually admitted in 1978 at age 64. 

• Re OG (A Lawyer) (2007) 18 VR 164  

o FACT: academic misconduct in uni assignment. Didn’t disclose – but another 

student did. Again, badly handled by uni. The newly admitted lawyer was struck 

off for failing to disclose and continuing to deceive, in relation to collusion in an 

assignment for which he received a zero mark.   



o HELD: not fit/proper (struck off)  obligation of candour to court 

• Law Society of Tasmania v Richardson [2003] TASSC 9  

o FACTS: collusion in uni assignment. Uni’s disciplinary process was very 

disorganised – just did supplementary exam. Lawyer parents said not to disclose. 

Didn’t disclose – thought he didn’t need to. Also claim against parents for prof 

misconduct 

o  HELD: fit/proper – also costs order against LS 

▪ Made error in judgment/mistake, based on advice of 2 exp lawyers 

(parents)  does not mean NOT fit/proper 

▪ Test of whether prof misconduct: whether legal practitioners of good 

repute/ competency consider conduct disgraceful or dishonourable  NO 

just acting as parents 

• Del Castillo (1998) 136 ACTR 1 

o FACT: Stood trial for murder and was acquitted. Did not disclose to admission 

board.   

o HELD: fit/proper  

• Prothonotary v P (2003) NSWCA 320 

o FACT: practitioner pleaded guilty to, and was convicted of, importing a trafficable 

quantity of cocaine. She served a 3 month jail sentence and a 3 month bond.  

o HELD: not struck off because of her good character, her remorse, the degree of 

disgrace from being in jail and her undertaking to undergo urine analysis. 

Disciplining of Lawyers 

Types of Disciplining / Justice for Client 

National Law provides that the Legal Services Commissioner may make a finding of 

unsatisfactory professional conduct and there are a range of orders they can take, along with 

other methods of obtaining justice as a client: 

• Make a complaint (may end up in disciplinary proceedings  may end up in a 

misconduct finding)  

• Struck off the roll 

• Suspension  

• Pay a fine 

• Make an apology  

• Conditions on practicing certificate 

• Sue the solicitor – contract or torts for compensation 

• Bad media exposure eg. Current Affairs Programs/Alan Jones  

 

Question: Rina is furious with her solicitor, Michael, because she has been informed that 

Michael has been breaching his duty of confidentiality. That is, Michael has been telling 

others of things Rina disclosed to him in confidence. What options are available to Rina, if 

she wants to be compensated for any loss (financial or otherwise) suffered? If Rina doesn’t 

want compensation, but wants to make sure Michael be taught a lesson for betraying her 

confidence – what would you suggest she do? 

• In retainer between lawyer and client that there is confidentiality, also implied in 

legal duty 

• Rina can bring proceeding against lawyer in tort law  

• Make a complaint OLSC  

• Compensation order amounts of money up to $25 000 if goes to tribunal 



 

The test for misconduct: Allinson v General Council of Medical Education and Registration 

(1894) (CA) per Lopes LJ: 

Infamous conduct in a professional respect’ – something which would be reasonably 

regarded as ‘disgraceful or dishonourable by his professional brethren of good repute 

and competency. 

- Textbook pg 49-67 

o Eligibility for admission to practice lies within the control of the legal 

profession, exemplified by a Council or Board which recommends or certifies 

to the Supreme Court that a person is eligible and suitable for admission 

o Practical legal training (PLT) means either or both: 

▪ Legal training by participation in course work  

▪ Supervised legal training whether involving articles of clerkship or 

otherwise  

o Fitness to practice 

▪ Importance of disclosure   

▪ Failure to disclose past academic misconduct can result in being 

removed from the Roll or being excluded from consideration  

1 Class 7: Access to Justice – Economic Issues 

• Different forms of legal payment  

o Time Billing  

o No Win No Fee  

o Contingency Fee  

o Flat Fee  

• Economic challenges in the legal profession  

• Economic solutions in the legal profession  

o Pro-bono  

o Legal Aid  

o Community Legal Services  

o Self-Represented Litigants  

o ADR 

1.1 Types of Payment  

Time Billing 

Fees are charged by the amount of time spent on each case.  Generally billed on an hourly 

basis. Most common type of billing. Usually at a rate of 6 minutes. 

 Strength  Weakness 

Lawyer • Fees reflect the time dedicated to a 

particular matter (Freedman p126). 

• Time spent itemizing bills pursuant to 

the Legal Profession Act can be very 

time consuming (Freedman, p126).  



• Allows lawyers to dedicate time on 

more complicated matters – no 

pressure to rush through matters. 

• Highly regulated – 50 or so different 

regulators Australia wide (Grench 

p127). 

• Confusing regulation (Cohen p127) 

• Pressure to falsify hours – billable 

hour targets. 

Client  • Clients are theoretically charged by 

how complicated their matter is 

engendering a higher quality of 

work for more complex matters  

lawyers approach each case as a 

matter of fact. 

 

• Time billing rewards the insufficient 

(Freedman p126)  

• Very expensive – often out of reach 

for the average consumer (p129) 

• Confusing regulation for the average 

consumer (Cohen p127) 

• No capacities to check to see if the 

services they were being charged for 

have been efficiently performed.  

Contingency Fee  

Is a fee for services provided if there is a favourable result. It is illegal (Legal Profession Act 

2004 (NSW) s325) in Australia in order to keep profit consideration out of the courts and to 

keep the focus on law and justice.  

 

Reasons to lift the ban:  

Litigation funding companies are already taking a proportion of what clients make from 

cases.  Reduce fees that publically owned companies can charge by increasing competition – 

eg Brisbane floods – victims signed funding arrangements with IMF that they would sign 

away any 30% of winnings ex gracia or after the company began proceedings (Merritt p122).  

Initially it was never contemplated that third party funding companies would purport to take a 

% of these earnings. However legalizing this avenue for lawyers would lead to an increase in 

competition and in effect lead to a decline in how much these funders could proffer. The law 

must develop in line with the services offered by society.  

 

This however would take the focus away from the ideals of justice and place a greater 

focus on end profits. Traditionally the laws of champerty and maintenance expressly 

sought to keep this kind of influence out of the court system all together. Moreover 

this kind of motivation would lead to an increase of litigation and result in a backlog 

in the court systems of unmeritous claims. Australia’s cost shifting rule should 

however keep this threat down.  

 

 Strength  Weakness 

Lawyer • Reward lawyers that take on high 

risk cases against big companies 

(Merritt p121)  

• Drive an increase in litigation – 

more work for litigators (Merritt 

p121).  

• Risk that hard work will not properly 

be rewarded in the case that the claim 

fails. 

• May be considered to be an adverse 

incentive for lawyers. 

Client  • Lawyers will be more inclined to 

take on a case for those with fewer 

resources by acting on the potential 

• Those with cases that are less likely 

to succeed or not ‘big ticket claims’ 

are less likely to be taken on by a 



of a contingency fee– enhance 

fairness and access  (Merritt p123) 

• Incentive of the lawyer is aligned 

with the client – fee is based on 

result as opposed to hours worked.  

lawyer – their rights are not being 

adequately defended. 

• A portion of their claim is taken by 

their litigator – which would mean 

that they would have to aim for a 

larger payout in order to get justice – 

eg personal injury claims  

Flat Fee  

This is a one off payment that encompasses the entirety of the associated legal expenses.  

 

 Strength  Weakness 

Lawyer • Fee is generally based on the 

perceived complexity of the work  

• Certainty as to how much they are 

going to receive 

• Advantage to not have to track 

time and itemize bills.  

• Fee may not reflect the amount of 

work required – particularly for cases 

that “blow up” 

• Would require a complete 

restructuring of their compensation 

model – moving away from time 

billing 

Client  • Fee is known from the outset – no 

uncertainty (Macken p127)  

• Discourages inefficiency  

• Generally cheaper than time 

billing. 

• Only incentive of lawyers is to 

deliver the expected service as 

efficiently as possible – may result in 

corner cutting.  

 

Are flat fees appropriate in all areas of law? 

For basic matters such as wills, and convayancing this is generally appropriate as 

matters are generally standardized and lawyers are able to tell how long it will take. 

For complicated matters particularly those that involve litigation (such as criminal and 

family) this is more difficult. The introduction of flat flees in these areas runs the risk 

that when a matter “blows up” lawyers will have less of an incentive to see the matter 

through in order to get a just result for their clients.  

 


