
Standing 
Background 
Two approaches to standing: 

a) Interest Based Grievance Model: determined by asking whether they personally have a legal right or an interest, which has been 
adversely affected by the impugned administrative decision. 

• This approach reflects the view that the primary purpose of judicial review is protection of individual from government power.  

• ACF followed the interest model, where courts do not have a general role enforcing administrative law norms and that 
ideological, intellectual and emotional interests and concerns should be vindicated through political, not legal, mechanisms of 
accountability. 

b) Enforcement Model: determined by asking whether they are an appropriate person to enforce administrative law norms.  

• Identify and qualifications may be sufficient even if the persons interests are not affected by the decision. 

These two approaches come down to underlying assumptions as to what the purpose of judicial review is.  

• If the purpose of judicial review is simply to protect individual rights interests, the interests based model should prevail. 
However, if the purpose of judicial review is to actively enforce the Rule of Law and Constitutional limits, then enforcement  
model should apply. 

• Issues with the enforcement model is that it privileges groups who are ready apart of the decision making process and expert 
opinions often involve normative and political judgments. 

Standing under Different Avenues 
ADJR Act s5 has to be a ‘person aggrieved’. In understanding the test may go to the common law, so apply ACF Test. 

 

Constitution s75(v) must be mindful of extra requirements for standing that come with being able to get a remedy. E.g. There must be a 
legal right affected for mandamus. 

• The HC has said that so called ‘strangers’ may seek prerogative writs even though they lack ‘a relevant legal interest’: Aala 

• But on the other hand, it seems clear that discretion to refuse relief may be greater or used more frequently in cases where the 
applicants lack such an interest e.g. in Batemans Bay, only the equitable remedies were awarded 

 

Power of the Attorney General 
The Attorney General always has the power to enforce administrative law norms (grounds of review). 

• Clearly, not right based as the Attorney General will be unlikely to have a personal interest in the case. 

• Rather this is to enforce administrative law norms as part of the political process. 

 

The Attorney General can also give permission ‘fiat’ to another person to apply for judicial review in the A-G’s name by way of a 
‘relator action’. 

• However, the A-G now has a political role and it would be unlikely they would use their discretionary power to grant standing 
against his colleagues: Batemans Bay Case 

• Generally accepted that you cannot review a decision to grant or withhold permission for standing because of the political 
nature of review. 

 

Common Law: ACF Test 
Test: The general common law rule of standing is a “person directly affected… over and above an ordinary member of the public with a 
special interest in the subject matter”: ACF 

1. Are individual rights being effected and interfered with?  

2. If not, do they have a special interest? 
Must not be: 

• Mere ideological objection (intellectual or emotional) 

• Cannot simply wish to uphold the rule of law 

• Shared by the public at large or significant section of it 

• Remote, indirect or fanciful: Right to Life 
 

Previous judges have emphasised: 

• The proximity and weight of the interest to the plaintiff: Alcoa 

• The vocation of the plaintiff and whether they are in a special position: Ogle 

• If the interest falls within a zone of interests the parliament intended to protect: Right to Life 

• Operation of the market and whether the interest practically immediate, significant and particular to them: Batemans Bay 



• For an interest group: North Coast 
o Prior involvement of the organisation 
o If the group is recognised or funded by the government 
o Whether the group represents a significant stand of public opinion 
o The expertise of the organisation 

 

NB: Know from cases like Batemans Bay that special interest test is supposed to be enabling and cases are tending to lean more towards 
an open type of standing. 

• The courts have said that whether an applicant has a special interest cannot be answered by hard and fast rules and will 
depend on the contextual analysis of the facts of each case. 

• Relaxed the test in Batemans Bay as: 
o Court believed that there is currently an unsatisfactory weighting towards public defendants because must either be 

directly affected OR get permission to bring an action on the Attorney General ’s behalf (who is a political body) 
o If construed narrowly it will limit the ability of the courts to give equitable remedies where it may not be able to give a 

prerogative one. 

 

Australian Conservation Foundation 

Facts: A company proposed to establish a resort in QLD. The ACF commenced proceedings in the original jurisdiction of the HC for a 
declaration and an injunction, claiming that the Commonwealth proposed to give approval to the project without properly compl ying to the 
Environmental Protection Act and administrative procedures created by it. 

Issue: What interest does a public interest organisation have? 

Decision per trial judge and HC: The ACF had no standing. 

• Core finding was an applicant must either show that the decision interferes with their private law rights (such as property or 
contractual rights) or that they have a special interest in the matter of the application.  

o Per Gibbs J: ‘An interest does not mean a mere intellectual or emotional concern. A person is not interest unless he 
is likely to gain some advantage, other the satisfaction of righting a wrong, upholding a principle or winning a 
context, if his action succeeds to some disadvantage, other than debts for costs’  

o Per Stephen J: ‘An individual does not suffer such damage as gives rise to standing to sue merely because he 
voices a particular concern and regards the actions of others as injurious to the object of that concern’  

o Per Mason J: ‘A mere belief or concern, however, genuine, does not in itself constitute a sufficient locus standi in a 
case of the kind now under consideration’ 

▪ A natural person does not acquire standing simply by reason of the fact that he holds certain beliefs and 
wishes to translate them into action, and a body corporate formed to advance the same beliefs is in no 
stronger position. A corporation does not acquire standing because some of its members possess 
it. 

 

Onus v Alcoa of Australia Ltd 

Facts: The Aboriginal Relics Preservation Act (VIC) makes it an offence to damage or endanger Aboriginal relics. A mining company 
proposes to construct a new coalmine. A local indigenous community felt that this would lead to the destruction of valuable Aboriginal 
relics. 

Issue: Standing under a statute 

Decision per Stephan J: Matter of proximity and weight of the interest to the plaintiff. Can be distinguished from a group of 
conservationists as this is a small community who is long associated with the area and relics are those of their ancestors.  

 

Ogle v Strictland 

Facts: Could an Anglican priest seek a declaration that the registration of a film which he considers blasphemous, on the basis that the 
Film Board did not comply with a statutory requirement that a film ‘shall not be registered if, in the opinion of the Board, it is 
blasphemous’? 

Decision: Ministers are in a special position to repel blasphemy and uphold Christian beliefs 

• Issues are of a great cultural and spiritual significance, similar to Alcoa 

• Necessary part of vocation, not simply busy bodies, not merely an intellectual or emotional concern 

• Standing should not be approached in a rigid or inflexible manner in public interest proceedings 

 

North Coast Environmental Council Inc v Minister for Resources 

Facts: The North Coast Environmental Council wished to challenge a decision to allow the export of wood chips, taken from forest in 
which it had established an interest. The Council is the peak environmental body in the region and has been a recipient of fu nding from a 
variety of government bodies. 

Decision: Held they had standing as: 

• North Coast was a peak environmental organisation for the affected region 

• Longstanding recognition by the Commonwealth (awarded financial grants)  

• Recognition by State Government, through participation in committees. 

• The conduct of projects and conferences on matters of environmental concern 



• North Coast had made submissions on issues related to the case to an Environmental Commission of Inquiry  

 

Right to Life Association (NSW) Inc v Secretary, Department of Human Services and Health 

Facts: The RLA sought review of a decision to continue trialling mifepristone in Australia, which is an abortifacient drug. 

• The primary judge dismissed the application because the applicant did not have standing 

Issue: Was RTL a person aggrieved under s5 of the ADJR Act? 

Decision: Applicant’s interest must not be remote, indirect or fanciful. The interest must be above that of an ordinary member of the public 
and must not be that of a mere intermeddler or busybody. 

• Applying to facts: 
o Concerned primarily with preventing abortion, does not have a public interest  
o Right to free speech and to influence opinions of the public does not translate into a right of standing to pursue 

proceedings in a court of law 
o Act is one of regulation, not directed to the issue of abortion. 

▪ Purpose related to ensuring drugs didn't cause harm.  
▪ RLA only had moral objects, nothing in regards to safety. 
▪ Interests did not fall within interests relevant to the Therapeutic Goods Act. 

• Grievance of the appellant does not travel beyond an ordinary member of the public; here there is only an intellectual, 
philosophical and emotional concern. There is no advantage or disadvantage if successful. 

• Not a person aggrieved with the meaning of s5 of the ADJR Act 

 

Bateman’s Bay Local Aboriginal Land Council v Aboriginal Community Benefit Fund Pty Ltd  

Facts: The respondent (ACBF) operated a contributory funeral benefit fund for members of the NSW Aboriginal community. Plaintiff was  
running a life insurance business for Aboriginals. The appellants were established by the Aboriginal Land Rights Act which gave them 
various powers and its various activities were funded. Appellant proposed to conduct a contributory funeral benefit fund. Respondent 
sought an injunction claiming that the proposed activities were unlawful. 

Issue: Did the respondent have standing? 

Decision: There was standing. There was a special interest affected because there was a small market. NB: This can be contrasted with 
several cased that say that commercial interest is NOT enough. 

• Emphasised equitable remedies have been developed to respond to inadequacies with prerogative writs 
o Restrictive standing with these remedies may stop them from supplementing prerogative writs 

• There is an unsatisfactory weighting towards public defendants because: 
o Must be directly affected OR 
o Must get permission to bring the action formally on the Attorney General’s behalf (relator action)  

• For these reasons, the HC appears to be applying the ACF test liberally 
o Here, the respondents had an interest in in the observance by the appellants of the statutory limitat ions placed upon 

their activities as it was practically immediate, significant and peculiar to them. 
▪ As they were operating in the same market as the respondents it would cause severe detriment if the 

fund went ahead. 

Open Standing 
High Court’s support for open standing may reflect its understanding of the high constitutional purpose of judicial review to 
ensure Constitutional, statutory and Common Law limits on Administrative powers are not exceeded. 

• Support has come from the ALRC, which was rejected by the government but support by academics because: 
o Recognise the failure of the courts to produce a consistent understanding of the special interest test  
o Allow increased participation, which is consistent with some theories of democracy. 
o Not preclude other ways to stop inappropriate applications such as non-justiciability. 
o  

Effects of Open Standing would include: 

• Moving from special interest to enforcement model. More substantial role by the courts, reflects a preference for judicial rather than 
political accountability 

• May reduce Judicial Review effectiveness of courts if decisions of public interest are based on various considerations, which must 
be weighted. 

• Would need to consider whether those with a private interest have priority in determining whether a decision should be challenged 
o Such decisions may affect others in the community, however that person may wish to accept the decision including that 

they are satisfied with it, expense, want to stay on good terms etc.  

• Would lead to a flood of applicants, in addition to arguments above, would be too expensive for litigants with weak claims. 

• May affect development of other areas of administration law such as non-justiciability 
o Feared that interest groups would use judicial review as a political tactic. 

• Constitutional limitation of matters. 
o Some judges have argued that matter may exist even where a person is not connected in a special way to the decision  

• Thought maybe it would outstrip the development of grounds review, where standing is granted even though a decision maker was 
not under any obligation to afford them a prior hearing 

o Would a general duty to consult need to be established? 



• People or groups can already seek litigation in other ways: as interveners and as friends of the court. Although friends of the court 
can only make submissions to the court. Not much that deals with intervention, but courts have adopted a strict approach.  

 

In Batemans Bay Local Aboriginal Land Council some of the High Court suggested that the special interest test is unsatisfactory as it 
requires plaintiffs to do more than show the abuse or threatened abuse of public administration.  

• Indicate willingness to embrace open standing. 

  



Grounds of Review 
Grounds of review can be understood as expressing principles, which are called administrative law norms, designed to give substance 
to the values which ultimately underpin judicial review (inc accountability, protection of rights, impartiality etc) 

 

The Key Question is whether an error that gives rise to a particular ground of review can be classified as a JE or a non-JE. 

• If JE error can get mandamus or prohibition 

• If Non JE can still get certiorari if on the face of the record 

• If unlawful but not invalid can possibly get declaratory or injunctive relief 

How to determine if it is a JE? Generally apply the Project Blue Sky test. 

 

Grounds for review under the ADJR Act 

• Grounds of review are found in ADJR Act s5 

• The key question is whether a ground of review can be established, if a ground of review can be established, then may be 
entitled to a remedy. 

1. ADJR Act s 5(1) 

• s5(1)(c) and (d) – (c) Jurisdictional Error (d) not authorised by enactment 

• s5(1)(e) and (f) – (e) Error within Jurisdiction (f) whether or not on the face of record 
o s5(2)(a) Irrelevant consideration  
o s5(2)(b)  Relevant consideration 
o s5(2)(c) Unauthorised purpose 
o s5(2)(e) Ministerial directions 
o s5(2)(f) Policy 
o s5(2)(g) Wednesbury unreasonableness 

o  s5(1)(j) Otherwise contrary to law 
o  s5(2)(j) abuse of power 

o s5(1)(h) No evidence 
o s5(3)(a) matter required by law  
o s5(3)(b) based on non-existent fact 

o s5(1)(a) and (b) – (a) Natural Justice (b) Procedures required by law 

• (2)(d) discretionary power in bad faith 

• (2)(h) the exercise of power is uncertain 

•  (1)(g) Fraud 
2. ADJR Act s 6 – Conduct (as above) 
3. ADJR Act s 7 – Failure to make a decision  
4. Three stages of decision making 

a. Fact finding (QOF) Melbourne Stevedoring EXCEPT: 
i. ‘Asking the wrong question’; ‘Applying the wrong test’ (QOL) Azzopardi 
ii. No evidence/ relevant materials required by statute (QOL) Pozzolanic 

b. Rule stating (Construction of legislation) 
i. Ordinary or technical meaning (QOF) Pozzolanic 
ii. Technical legal meaning, uncertain meaning or composite phrase (QOL)  

c. Rule application (Applying legislation to facts) (QOL) Azzopardi 
5. Decision, Conduct, Failure 

i. Decision 
1. Does not include mere thought process, req overt act Ricegrowers 
2. Read restrictively: final and operative decision Bond 
3. Intermediate step is insufficient unless expressly required by statute 

ii. Findings of Fact: Step along the way, unless required by statute, unless no evidence Bond 
iii. Conduct: Procedural not substantive, does not extend to intermediate steps Bond 

Failure: No action where otherwise definite action would have been taken Ricegrowers 
 

Classifying the grounds of review 

• Procedural: grounds impose on decision makers requirements which focus on the conduct of the decision maker, rather than 
the decision makers reasoning processes of the content of the decision making.  

o Procedural fairness 

• Reasoning process: relate to the reasoning processes of decision making 
o Considerations 
o Improper or unauthorised purpose 
o Inflexible application of policy 
o Acting under dictation 
o Unauthorised delegation 

• Decisional: relate to the decision itself and what was actually decided 



o Jurisdictional error 
o Unreasonableness 

Procedural Fairness/Natural Justice  
S51(a) ADJR Act works in the same way as Common Law  

The Hearing Rule 
The Fair Hearing Rule requires that a person who may be adversely affected by a decision be given an opportunity to put their case 
prior to the decision being made. 

• An extension of this is that an individual must be given the chance to respond to any adverse comments where it concerns them and 
affects the outcome of the decision. 

• NOTE:  A hearing does not need to be in person in all circumstances. 
o You can grant someone a hearing on the papers (depending on the importance of the decision) 

• It is the minimum requirement for procedural fairness in the individual case and the hearing does not be conducted by the 
decision maker.  

o However, some may need to be e.g. if you go to the Supreme Court of the ACT, you must go before a judge. That is 
judges are under an obligation to hear and decide personally. 

o On the other hand, for administrative decision makers does not need to be the same person who provides the hearing 
and makes the decision. 

• Oral hearings are generally only required when someone’s credibility is at stake.  

• There is no absolute right to legal representation. 
o Procedural fairness does not require that in every circumstance that you be allowed to bring your lawyer.  

• There can be cross-examination. This only really occurs in proceedings that are analogous to court proceedings.  

 

Two broad ways to justify participation secured by rules of procedural fairness. 

• Instrumental justifications: good procedures allow for good decision making, increases the chance that decision makers will 
receive all relevant information by enabling effected persons to be heard. 

• Intrinsic justifications: serve as an expressive purpose to promote certain values such as human dignity and respect. May also be 
justified as they are part of a general commitment to keep the governors accountable to the governed.  

 

VEAL suggests that a theory of deference is not ideal if procedures of procedural fairness are to be complied with. 

• Theory of deference is that courts should defer to administrators determinations about what procedures are appropriate where there 
is evidence. Serious thought has to be given to the question of fairness and the ultimate decision is not unreasonable  

• Thought administrators are better place, it will be faster, will have a more normative and internalising effect on public administration 
and is more democratic as courts are not accountable so executive should take lead in what may be politically controversial 
decisions. 
 

1. Does Procedural Fairness Apply? (The threshold question)  

a) Is there an implied duty to show Procedural Fairness? 

• Are these circumstances where procedural fairness applies? 
o Generally speaking yes. 

• Is there an express requirement for procedural fairness e.g. ‘X must show procedural fairness when exercising this power’  

 

Minister for Immigration and Border Protect v SZSJ (2016): ‘It must be taken to be settled that procedural fairness is implied as 
condition of the exercise of a statutory power through the application of a common law principle of statutory interpretation. The common 
law principle sufficiently state for the present purposes is that a statute conferring a power, the exercise of which is acted to affect an 
interest of an individual is presumed to confer that power condition that power is exercised in a manner that affords procedural 
fairness to that individual. The presumption operates unless clearly displaced by the particular statutory scheme’ 

 

Mason’s Test: Procedural fairness should be applied where a decision effects rights, interests and legitimate expectations, so long 
as it is in a clear and direct way and there is no contrary statutory intent.  

• For Mason the legal source of the obligation to afford procedural fairness came from the common law. 

• When the legislation is silent on procedural fairness it does not mean it cannot be applied 
o i.e. If it does not affect other individuals, a right to procedural fairness is assumed.  

Brennan’s Test: Natural Justice applies if it is incorporated in the statute and affects individuals from how it affects the public at 
large. 

• Believes that the obligation for procedural fairness is inferred from the statute unless it is expressly excluded. 

• Brennan’s test does not apply if there is no statute. i.e. does not apply to anything that is legislative in nature 

 

Reconciling the two tests: Brennan test cannot be used if there is no statute from which the power is conferred. The courts in applying 
these tests have not felt it necessary to choose between them. If the Mason test is satisfied , the Brennan test will also be met as it 
uses a lower standard. 



• Broad test: Procedural fairness applies unless it is excluded in clear terms by legislation.  

• In an Exam:  
o Short: As established in Kioa the fair hearing rule applies where a decision effects rights, interests and legitimate 

expectations (Mason) or affects the person in way that is substantially different from the community at large 
(Brennan). 

o Long: As established by Mason in Kioa the fair hearing rule applies where a decision effects rights, interests and 
legitimate expectations so long as it is in a direct way and there is no contrary statutory intent. Alternatively Brennan 
set out that procedural fairness applies where a decision affects the person in a way that is substantially different 
from the community at large. The courts in applying these tests have not felt it necessary to choose between, due to 
the fact that if the Mason test is satisfied the Brennan test will likely be satisfied. 

b) Has the legislature clearly excluded the duty with unmistakeable and unambiguous language? 

Principle of Legality: government action requires legal authority (Entick v Carrington) and is presumed not to abrogate 
fundamental rights, freedoms or immunities in the absence of unambiguous language (R v Coco) 

 

Kioa v West (1985) 

Facts: K was a Tongan citizen had been granted a temporary permit to enter into Australia. He overstayed his visa and had no right to 
stay in the country under the legislation as it stood. 

• K applied for an extension in order to take a holiday before the application was considered he changed address and took 
employment in Victoria. He alleged that he did so because members of his family in Tonga who had suffered losses in Cyclone 
Issac advised him to remain in Australia and earn as much money as he could for their assistance. He was apprehended and 
his visa was formally refused. He was required to make arrangements to leave Australia with his family.  

• When he did not it was recommended to the Minister's delegate by of his officers that he should make orders for the 
deportation of the K and he did so. The delegate made his decision after receiving and reading a document that had been 
prepared within the Department of Immigration and Ethnic Affairs which set out the K’s history, the circumstance, what they 
were accused of and included a couple of troublesome paragraphs about the timing of his application.  

o Looked at how they weren’t willing to stay legally by extending their visa as well as considering that there had been 
a report suggesting K had been involved in undermining Australian immigration laws whereas in reality there was 
legitimate reasons for his actions which would have been discovered had the Decision Maker asked 

• This issue about this document and the allegations inside it were not that they were made but rather he was not given 
an opportunity to answer any of these allegations i.e. he was unaware of them. 

• The department decided he should be deported. 

Issue: Was there a breach of Procedural Fairness? 

Decision: There was a breach of procedural fairness so the order should be quashed. 

• Was there a Fair Hearing? 
o Inviting Kioa in and letting him talk about why he should stay without telling him what they knew about him was not 

a sufficient hearing.  
o Held that he was denied a hearing because a hearing requires that the applicant be able to respond to the points 

that would be raised against him or her. It must be a meaningful hearing. 

• Mason: Procedural fairness should be applied where a decision effects rights, interests and legitimate expectations, 
so long as it is in a clear and direct way and there is no contrary statutory intent.  

o This was a matter of common law implication (i.e. common law right to be granted procedural fairness only subject 
to contrary manifestation of legislative intent) 

o The expectation may be that a right, interest or privilege will be granted or renewed, or that it will not be 
denied without an opportunity being given to the person affect to put his case 

o If the application is for a further entry permit and is made in similar circumstances to those in which the earlier 
permit was granted, the applicant may have a legitimate expectation that it will be granted or not refused in the 
absence of an opportunity to deal with the grounds on which it is to be refused. 

o Kioa had a legitimate expectation that his visa would be re-granted. As the information was specific to Kioa, he 
had not yet dealt with it and it was a critical factor in the decision to cancel his visa Mason J concluded the 
hearing rule should apply. 

• Brennan:  Because it is a matter of statutory construction, it is possible to state some powers but never a condition that they be 
exercised according to natural justice where there is such a condition attention must be paid to the content of the 
obligation. 

▪ He did not find the concept of legitimate expectation to help him – the only obligation was to invite 
comment on credible, relevant and significant information, adverse to the applicant  

• The notion that you have to put the applicant in a hearing information adverse to tat 
person which is credible, relevant and significant 

o Natural justice applies if it is incorporated in the statute and affects individuals different from how it affects the public 
at larges 

o The person is affected in a substantially different way if relevant considerations relate to the individual.  

• Gibbs (Dissent): Migration Act already affords sufficient fairness in the procedures it imposes.  

 



2. What did the Procedural Fairness duty require and was it breached? (Content Question) 
Consideration  

This is the ‘critical question’. What does the rule require in the circumstance of the particular case? 

• Needs to be flexible, overarching inquiry of whether a person has had an opportunity to put their case 
1. What will the principles of natural justice require in the circumstances? 
2. Look at the procedural steps required by the statute and look at the circumstances 
3. Using legitimate expectations in the content question is not open to the same criticism as with the threshold question. 

 

It is a matter of context 

• Depends on the statute 
o Adversarial will require this like an oral hearing, legal representation etc.  
o Inquisitorial may require disclosure of adverse information 

• Depends on the facts 
o Need for urgency reduces the requirement for procedural fairness  
o Prior notice of deportation may not be required if immigrant is deliberately seeking to evade the authorities  
o Court will construe procedural fairness to a higher level if the consequences of the decision will affect the person’s 

life and liberty: VEAL 

  

At its highest, procedural fairness relating to the hearing rule is equivalent to what would be required in Court proceedings, being: 

• Notice that a decision will be made 
o The notice rule is about giving someone a reasonable opportunity to present a case, and also includes a 

reasonable opportunity to prepare the case before being called to present it: R v Thames Magristrates’ Court; 
ex parte Polemis [1974] 

o A party is also entitled to see all material that the Administrator will rely upon so that a response can be prepared: 
Re Macquarie University; ex parte Ong 

o SZIZO: Notice of hearing had to be provided, not a breach that it was not procedurally complied with so long as 
notice was received and all attended hearing 

o Should be given in writing as it is easier to prove that it had been given and ensure all relevant parties has the 
particulars of it for reference 

• Disclosure of adverse material 
o Fundamental principle is that a person must be given an opportunity to deal with relevant matters adverse to their 

interests where information is credible, relevant and significant: Miah, McHugh 
o Examples: 

▪ Kioa: Information that he was undermining laws, should have been given chance to rebut  
▪ Miah: Report received about new government, disclosure is required unless natural justice is excluded in 

plain terms 
▪ Saeed: Employer commented, Saeed wasn’t informed. Intention to displace procedural fairness must be 

manifested by unmistakable and unambiguous language 
▪ VEAL: Anonymous letter, access must be provided to all credible, relevant and significant material that 

could affect the decision 

• A hearing (written or oral, as the circumstances dictate) 
o Depending on the matter to be decided, procedural fairness will require either an oral or written hearing.  
o An oral hearing is a ‘higher’ form of hearing, which is required for matters of a sufficiently serious nature 

such as those affecting personal liberty, interest in land, right to reside in Australia etc . 
▪ An oral hearing is generally not required where a person is not facing a charge and where there are no 

witnesses and the issues being discussed are merely factual: White v Ryde Municipal Council 

• Representation (legal or otherwise, as the circumstances dictate) 
o A person entitled to an oral hearing before a statutory body is, at common law, entitled to be represented by an 

agent (a lawyer or otherwise) unless there is some statutory provision overriding the common law rule:  R v 
Board of Appeal; Ex Parte Kay 

• Rules of evidence as in Court (e.g. the opportunity to cross-examine witnesses) 
o Procedural fairness does not necessarily import a requirement to comply with the formal rules of evidence.  

▪ At common law, a tribunal is master of its own procedure: R v War Pensions Entitlement Tribunal, 
through the enabling Act can, and often does, set out these procedures in some detail or confer a 
specific discretion on the Administrator 

o There is no common law right to cross-examine a witness: O’Rouke v Miller 
o Administrators may only act on evidence which is logically probative, rather than mere suspicion or speculation: Re 

Pochi v MIEA 

• According to the individual circumstances, some or all of these requirements will be diminished or excluded altogether: 
White v Ryde 

• The fact that a hearing would have made no difference does not vitiate the hearing rule: Kioa v West 

 

Minister for Immigration and Citizenship v SZIZO 



Facts: SZIZO family applied for refugee status and protection visa. Under Migration Act s441G notice of any hearing has to be provided to 
the applicant authorised representative. In this case the notice went to the applicant directly, but the applicants authorised representative, 
his daughter, was living in the same house. All attended the hearing. 

o Court found visa shouldn't be granted. Applicant repealed on the basis that there was a breach of a statutory provision by not 
sending the letter to the applicants daughter. 

o s422B of the Migration Act stated that the Division (which included s441G) was taken to be an exhaustive statement of the 
requirements of natural justice hearing rule in relation to the matters it deals with.  

o Previous cases (e.g. SAAP) had held that given a breach of natural justice invalidated the decision.  
o Manner in which notice is given isn’t specified under natural justice; here it is so requirement exceeds 

natural justice requirements. 

Issue: Whether s422B extends to include s441G as a requirement of natural justice. If it was the decision was invalid.  

Decision: The court considered that although there was a need for timely and effective notice of the hearing, the manner in which that 
was done was not an end in itself. 

o Thus, not complying with procedural steps in s441G could not have been intended by parliament to result in the 
invalidity of the decision in the circumstances where timely and effective notice of the hearing had been provided: 
Project Blue Sky 

o Distinguishes from previous cases, saying that they went to the substance of natural justice, here decision was only procedural 
and fair hearing was provided. Breach of that was non remedial. 

 

Applicant VEAL of 2002 v MIACMA 

Facts: Applied for a refugee visa and it came before the Refugee Review Tribunal. Before RRT could complete assessment of the 
application it received an unsolicited but anonymous letter about the applicant. Said person was lying about having a fear of persecution, 
that they have killed a prominent person in home country and worked for the government (i.e. could not be a refugee) Writer asked to be 
kept secret. 

o Refugee status was refused 
o Tribunal did not disclose letter but said that letter was given no weight as its claims cannot be tested and did not impact 

decision. 
o Applicant asked to be able to challenge claims in the letter saying that they had been denied procedural 

fairness. Specifically, they owed him a duty to disclose material that was ‘credible, relevant and significant’ 
and adverse to him: Kioa per Brennan J 

Issue: Was there a breach of procedural fairness? 

Decision per Gleeson CJ, Gummow, Kirby, Hayne and Heydon JJ: Held that the allegations needed disclosure 

o Content of procedural fairness extends to providing access to all ‘credible, relevant and significant’ material that could af fect 
the decision 

o This does not include only information later expressed as affecting decision. 
o Information not disclosed could still have affected the decision subconsciously. 
o In an exam you must go through each element – ‘credible, relevant and significant’ 

▪ In this case, the fact that the allegations were so sensational meant that it was significant. It was relevant 
because it went directly to the test of whether or not the applicant was a refugee (if he was hired by the 
government to kill people, he was not being persecuted by them) ad it was credible because the witness 
claimed first hand knowledge. As all these elements are satisfied, the applicant must be given an 
opportunity to respond to the allegations. 

o In what way was the nature of the tribunal’s decision making procedure relevant to the outcome of the case? 
o The tribunal thought they had done the right thing by pretending they never saw it 
o The HC said you cannot simply pretend that it never happened. Once you get something like this the only thing 

to do is to make sure the proper procedures are followed. 
▪ Therefore, legally the tribunal was obligated to follow the correct procedures, which was to figure out how 

much to show the applicant. 

Was the court sufficiently respectful of the tribunal’s determination about what fairness required 


	Background
	Standing under Different Avenues
	Power of the Attorney General
	Common Law: ACF Test
	1. Are individual rights being effected and interfered with?
	2. If not, do they have a special interest?

	Open Standing
	Procedural Fairness/Natural Justice
	The Hearing Rule
	1. Does Procedural Fairness Apply? (The threshold question)
	a) Is there an implied duty to show Procedural Fairness?
	b) Has the legislature clearly excluded the duty with unmistakeable and unambiguous language?

	2. What did the Procedural Fairness duty require and was it breached? (Content Question) Consideration


