IPL Notes

Contents

1 Nature of Constitutional Law in Australia

1.1
1.2
1.3

1.4

1.5

Parliamentary Sovereignty . . . . ... ...
RuleofLaw. ... ... ............
Separationof Powers . . . .. ... ... ..
1.3.1 Constitutional Basis
1.3.2 Rationale . ...............
Federalism . ..................
14.1 Issues . .................
1.4.2 Cooperative Government
JudicialPower . .. ... ...........
151 Issues..................
1.5.2 BoilermakersCase . .........
1.5.3 State Separation of Judicial Powers .

2 Legislative Power

2.1
2.2

2.3

Responsible Government
State Parliament . . . . ... .........
2.2.1 Peace, Order/Welfare and Good
Government . . . ... ........
Cth Legislative Power over States . .
State Legislative Power over the Cth
Extraterritoriality . .. ........
2.2.5 Rigidity of State Constitutions

226 Issues . .................
Delegated Legislation

222
223
2.2.4

3 Parliament

3.1

3.2

3.3

3.4
3.5

3.6

Parliamentary Privileges . . . . . ... ...
3.1.1 Freedom of Speech in Parliament
Contempt
3.2.1 Scope of the Privilege: The Precincts
Elections . . ... ...............
Implied RighttoVote . . . . ... ......
Who can be Elected for Parliament . . . . .
3.5.1 Do the disqualification provisions
include candidates standing for
election?
Electoral boundaries . . ...........

4 Executive

4.1

4.2
4.3

Structure . . ... ... .. ... ...
4.1.1 TheCrown ... ............
4.1.2 Governor as the Crown Represen-

tative
4.1.3 Executivepower. ... ........
Reserve Powers
Prerogative Powers
4.3.1 Limits on Prerogrative Powers

5 Judiciary

5.1
5.2
53
5.4
5.5
5.6
5.7
5.8

5.9

5.10 Judicial Review

Judicial Independence . . ... .......
Appointment
Status . ... ... o
Suspension. . . ................
Dismissal . . .. ................
Judicial Immunity . . . ... .........
Judicial Self-Restraint . . . . .. .......
Judicial Bias
5.8.1 Exceptions . ..............
Issues . . .. ... ... . oL

5.10.1 Meaning
5.10.2 Heads of Power Cases
5.10.3 Administrative Review . . . ... ..

6 Human Rights

6.1
6.2
6.3
6.4
6.5

United Nations
ImpliedRights . . . . ... ..........
The Commonwealth
Issues . .. ...... ... .. .. .. .. ...
Victorian Charter of Human Rights . . . .
6.5.1 Purposes . ... ............
6.5.2 TheRights . ..............

7 Public International Law

7.1
7.2
7.3

Customary International Law . . . . . . ..
Treaties . . .. .................
Diplomats

10
10
11

11
11
11
11
11
11
12
12
12
12
12
12
12
12
13

13
13
13
14
14
14
14
14



1 Nature of Constitutional Law in * Equality before the law: Green v The Queen [1997]

. HCA 50 - homosexual provocation case - every-
Australia body entitled to equality before law - objective
standard of human self-control rather than subjec-
tive standard as then people could define their own
Dicey’s first pillar standard of self-control.

1.1 Parliamentary Sovereignty

e Australia - not absolutely sovereign because of « May not be precisely defined but constituent ele-

Constitution (as opposed to UK) ments: Sagar v O’Sullivan (2011) 193 FCR 311
¢ Parliament is representative of the people. Accord-
ing to Dicey, it is better to have the elected repre- * Due process: Adler v District Court of New South
sentatives in power. They are answerable to the Wales (1990) 19 NSWLR 317
people and if they do not legislate for the people
they will be voted out. - Priestley JA said that the Due Process Acts
were designed to ensure that persons would
* Issues: be tried for crimes only in the courts of com-

mon law and only by recognised procedures.
His view was referred to with apparent ap-
proval by Mason CJ and McHugh ] as well as
Dawson J in Dietrich v The Queen (1992) 177

- Parliament is representative of the people.
According to Dicey, it is better to have the
elected representatives in power. They are
answerable to the people and if they do not

LR 292.
legislate for the people they will be voted out. ¢ 9
- Undemocratic. If Parliament was absolutely
sovereign they could abolish elections; 1.3 Separation of Powers

— Theory fails to incorporate checks on power
and can result in unjust laws. Parliament can
be swayed by popularism (“tyranny of ma- + Implied
jority”) — views of majority can be used to
circumscribe minority or unpopular groups;

1.3.1 Constitutional Basis

* Literally/necessary inference from 3 Chapters of

and L
constitution
- Parliament = Executive. Executive formed
from party with most seats in Lower House of - Fundamental in Australian Public Law: Aus-
Parliament. tralian Capital Television Pty Ltd v Common-
- Parliament work along party lines. Thus Ex- wealth (1992)
ecutive arguably has control over Parliament,
and not vice versa, so wishes of Executive pre- * Weak between executive and legislature: no pure
vail. So it would be Executive Sovereignty and separation of powers since:
not Parliamentary sovereignty, which works
against original purpose. 1. Under Responsible government there is a
clear link between the Legislature and Execu-
1.2 Rule of Law tive (Executive drawn from Lower House, PM

is also an MP- member of Parliament)

Dicey’s second pillar
2. Undermined by Executive making regula-

* No arbitrary power tions as delegated law-maker;



