
CRIMINAL LAW STUDY NOTES 

PART 2: SPECIFIC CRIMINAL OFFENCES 
HOMICIDE – MURDER 
Introduction 

• Murder is defined in s18 Crimes Act 1900 (NSW), and the maximum penalty of life imprisonment is 
stated in s19A Crimes Act 1900 (NSW). There is some room for judicial discretion in s21(1) Crimes 
(Sentencing Procedure) Act 1999 (NSW), as life imprisonment should be a last resort of the courts 
(s61(1) Crimes (Sentencing Procedure) Act 1999 (NSW). 
 
Actus Reus and Mens Rea Elements 

• (AR) The 1act or omission of the accused 2causing the death of a human being (MR) either with an 
1intent to kill, 2intent to inflict grievous bodily harm, or 3reckless indifference to human life, or through 
4constructive murder. 

• However, in some cases, causing fatal harm to a person is not unlawful, such as in cases of self-
defence. 

• ‘Human life’ is defined in s20 Crimes Act 1900 (NSW) as beginning when a child is fully born into the 
world and has breathed, regardless of whether circulation is independent. Pregnant mothers are 
protected under s4 Crimes Act 1900 (NSW), where grievous bodily harm will be found if the unborn 
infant is destroyed. Only a partial open definition. 

• ‘Human life’ ends when an individuals brain function or blood circulation ceases under s33 Human 
Tissue Act 1983 (NSW). 

• Murder is not arguable when the accused did not act maliciously, had lawful cause or excuse, or killed 
the victim by misfortune (s18(2) Crimes Act 1900 (NSW)). 

• Mens rea is irrelevant for constructive murder cases (s18(1) Crimes Act 1900 (NSW)). The death does 
not have to be violent, dangerous or reasonably foreseeable, only committed directly after another 
offence with a penalty more than 25 years imprisonment (Ryan (1967)). There does not need to be a 
connection between the offence and the death (Munro (1981)). 

• There is no need for the mens rea to apply to a specific victim (s18(1)a Crimes Act 1900 (NSW)), or to 
the manner of death (Royall v The Queen (1991)). 

• When establishing mens rea for recklessness regarding death or grievous bodily harm, there must be 
a foresight of probability (Crabbe (1985)). This is different to the test for reckless indifference to 
human life.  

• The accused must have foreseen the probability of death in and of itself, as opposed to the probability 
of either death or grievous bodily harm. 
 
Causation Tests 

• Different tests are required depending on the difficulty of the causation issue.  

• In simple cases, juries are only directed to use their common sense in determining whether the 
accused’s actions caused the death of the victim (Campbell v The Queen (1981)). 

• Royall v The Queen (1991) established 3 tests to determine causation – 1the operating and substantial 
cause test, 2the natural consequence test, and 3the reasonable foreseeability test. 

• It is important to isolate the specific act that may have caused the death in order to find whether AR 
and MR were present, and accurately address the causation issue. 
 
Operating and Substantial Cause Test 

• This test is employed when the case is more complex, or there is more than one cause of death. It is a 
retrospective test, involving looking back to an event to determine if it played a substantial role in 
bringing about the result. 

• This test is also used to start the inquiry when a ‘novus actus interveniens’ is argued. It is then followed 
by the natural consequence and reasonable foreseeability tests. Juries must consider whether the 
accused’s action substantially caused the victim’s death, without expiry or interruption (R v Hallett). 
Juries also consider the type of intervening act. 


