
 

 

ADMINISTRATIVE LAW 

TOPIC 1: INTRODUCTION 
• Administrative law essentially provides a set of legal guidelines to guide government decision makers when 

making decisions.  

• Representative government: government by the people, for the people.  

• Responsible government: elected representatives, including the government of the day, are answerable to 

parliament for their actions or omissions.  

• Administrative law aims to promote greater government accountability and transparency. 

• Separation of powers – quite strict between legislature/executive and judiciary, however, the ministers/cabinet 

overlap between the legislature and executive.   

• Administrative tribunals are in the executive branch of government; they can have judges sitting on them. 

• Rule of law – all equal before the law (no one is above the law) or government by law, all subject to the law, 

natural justice/procedural fairness/due process, no punishment without a crime/no crime without a law, formal 

requirements (prospective, written & disseminated and clear).   

o Executive has no more power than they can point to in a piece of legislation. 

 

4 elements of the administrative reform package (‘70s Kerr Review) 

• FOI 

• Ombudsman 

• AAT/Merits Review Tribunals 

• ADJR Act 

 
 

TOPIC 2: MERITS REVIEW 
Merits review is conducted by members of the executive such as Ministers and statutory tribunals.  Courts cannot 

engage in merits review because to do so would be beyond the scope of judicial power.  Instead, the courts can 

review the legality of the decision.   

• Merits review: method of reviewing a decision that looks at whether the correct or preferable decision has been 

made in the circumstances of the individual case.   

‘The tribunal aims to reach the correct and preferable decision on the basis of the material before it…and often is 

said to stand in the shoes of the original decision-maker and consider all evidence again and from the beginning.’ (Re 

Faulkner and Comcare)  

• The decision of the body conducting the merits review takes effect as if it were the original decision maker’s 

decision. 

o There is no burden of proof – the applicant doesn’t have to show that the original decision was 

incorrect.  

• Because the merits review body is deciding whether the correct or preferable decision has been made, it can 

take into account new evidence or facts that were not before the original decision maker (Drake)  

• As a general rule, the merits review body will apply the facts and law as they stand at the date of the decision 

(Kavvadias v Cth Ombudsman)  

• This means it can hear new evidence that was not before the decision maker (Shi v Migration Agents 

Registration Authority) 



 

 

• The body conducting the review may have to consider and apply legal criteria to the applicant’s situation.  

However, a tribunal cannot make final and conclusive determinations about the law.  Therefore, there must always 

be a right of appeal to a court from a decision of an executive body such as a tribunal (Lutton v Lessels) 

 

2.1 Reviewing decisions 
Step 1 – look to the statute.  The statute may state that an internal review is required before an external review is 

permitted.  

• Internal review: as a matter of practicality, if a public servant has made the initial decision, the person seeking a 

review of the decision could approach them again to ask them to reconsider their decision.   

• External review: review by an independent person or body outside the department that the decision maker 

belongs to.  External review can also be judicial review however this is likely a ‘last resort’ after all other avenues 

of administrative review have been exhausted.  

 

2.2 Judicial Review 
• Judicial review is undertaken by courts and can look only at whether the decision maker has made the decision 

in accordance with the law.   

o Judicial review can examine whether the decision complies with the other common law legal 

requirements or those codified in the Administrative Decisions (Judicial Review) Act 1977 (Cth).   

o A disadvantage of judicial review is that if a court quashes a decision, the matter will be sent back to the 

original decision maker to remake the decision, with a direction that they follow the correct legal 

procedures (possibility of arriving at same decision).  Also likely to be time consuming.   

• Merits review is more ‘applicant-friendly’ because the applicant will know the outcome within a shorter time 

frame, far less cost and without the need for legal representation.   

• Reason for distinction – separation of powers doctrine.  

• An administrative tribunal, which has executive power, cannot enforce its own decisions because it has 

administrative and not judicial power – so there must always be a right of appeal to a court from a decision of a 

tribunal (Harris, Brandy, Lutton)  

 

2.3 Nature of Judicial Power 
The High Court has noted that ‘judicial power’ is difficult to define because many of its elements are not conclusive 

and they overlap with characteristics of other types of power, such as legislative or administrative power (Precision 

Data Holdings v Wills)  

• Judicial power includes the power to; decide disputes between more than one party; determine rights such as 

property or personal rights and freedoms; and make binding and enforceable decisions (Huddart, Parker and Co 

Pty Ltd), including enforcing their own judgments (NSW v Cth (Wheat Case)).  Judicial power involves a narrower 

degree of discretion than administrative power.  (R v Spicer). 

• Judicial power is difficult to define, so it is possible for power to be characterised as judicial notwithstanding the 

absence of one or more of these characteristics.  (R v Davidson - a decision by a registrar to declare Davidson 

bankrupt was judicial, even though Davidson was the only party to the application – because the rights/liabilities 

of both him and his creditors would be affected by the decision).   

 

Summary 

Merits review: 

• Looks at whether the correct and preferable decision has been made, taking into account the facts and 
circumstances of the case and any policy on which the decision is based; 



 

 

• May result in the decision of the reviewer replacing that of the original decision maker;  

• Is undertaken by members of the executive (Ministers and statutory boards and tribunals) 

• May be internal and/or external – first step is to look at the statute  

• May look at or apply statutory or other legal criteria to the applicant’s situation but cannot make conclusive 
findings about the law – there must always be a right of appeal to a court.  

 

TOPIC 4: ERRORS OF LAW AND OF FACT  
Judicial review doesn’t ordinarily extend to findings of fact (Mason CJ in Bond) – courts are reluctant to find that 

an erroneous finding of fact or an error of reasoning in finding a fact is judicially reviewable. 

 

• Fact-finding: nearly always a question of fact – when a legal official/tribunal/maybe a court/administrator have 

information in front of them, the decision maker has to come to come conclusion for legal purposes (reasoning 

from looking at information and drawing conclusions of fact) they will go onto have legal significance for the rest 

of the decision making process. 

o Traditional exceptions (Azzopardi) 

▪ Misdirection as to law 

▪ No evidence for a finding (Melbourne Stevedoring; Holden) 

▪ Fact finding is also reviewable on basis that finding is irrational or illogical (Haritos)  

• Rule-stating – nearly always a question of law 

• Rule application – generally a question of law  

 

4.1 Errors regarding fact-finding 
Finding the primary facts and drawing inferences from those facts is a question of fact 

• Not reviewable, even if the finding is manifestly illogical or perverse (Azzopardi) – unless the inference can be 

drawn that the decision maker ‘asked the wrong question’, ‘applied the wrong test’ or misconstrued its 

jurisdiction.   

• Reviewable if there was no evidence to support the finding (Melbourne Stevedoring)  

 

Azzopardi v Tasman UEB Industries Ltd 

FACTS A judge of the Compensation Court rejected Azzopardi’s claim for worker’s compensation.  He argued 

that the assessment of the facts by the Comp. Court was perverse and amounted to an error in point 

of law. 

KIRBY P • Might appeal…but only do so where his grievance was ‘in point of law’ or ‘in relation to the 
admission or rejection of any evidence.’… if it is not, no appeal lies to this Court.   

Proper 

Test 

• If there is evidence, or if there are available inferences which compete for the judge’s acceptance, 
no error of law occurs simply because the judge prefers one version of the evidence to another or 
one set of inferences to another.   

• Where, the judge exposes his reasons and these reasons demonstrate manifest error or illogicality 
in the reasoning process; rely on facts which are not established by the evidence or indicate such 
an unexplained perversity as to suggest that an error has taken place in one of the three stages of 
the judicial decision-making, an error in point of law will be established such as will attract the 
jurisdiction of this Court and warrant its intervention.   

GLASS JA • A finding of fact in the Commission may nevertheless reveal an error of law where it appears that 
the trial judge has misdirected himself i.e. has defined otherwise than in accordance with law the 
question of fact which he has to answer. 



 

 

• Further, an ultimate finding of fact, even in the absence of a misdirection, may reveal error of law 
if the primary facts found are necessarily within or outside a statutory description and a contrary 
decision has been made.   

• This court will not entertain unexplained perversity of result as a ground for intervention although 
it will correct perverse or unreasonable applications of law to the facts found.   

 

 

 

 

5.2 The special interest test 
 

Australian Conservation Foundation Inc v Commonwealth 

FACTS • Development plan.  Environmental impact statement drafted.  On that draft, comments and 
submissions were made (including by the ACF).  Before the statement was finalised, approval 
was granted.  ACF wanted to go to court claiming that the approval shouldn’t have been 
granted.   

• Court queried whether they had standing.   

Gibbs J • I would not deny that a person might have a special interest in the preservation of a particular 
environment.  However, an interest, for present purposes, doesn’t mean a mere intellectual 
or emotional concern.  A person is not interested within the meaning of the rule, unless he is 
likely to gain some advantage, other than the satisfaction of righting a wrong, upholding a 
principle or winning a contest, if his action succeeds or to suffer some disadvantage, other 
than a sense of grievance or a debt for costs, if his action fails.   

• A belief, however strongly felt, that the law generally, or a particular law, should be observed, 
or that conduct of a particular kind should be prevented, doesn’t suffice to give its possessor 
locus standi.   

• The ACF’s objects of association  merely a collection of intellectual/emotional concerns.   
The Fact that ACF had made a submission regarding the draft EIS didn’t give ACF a ‘special interest’  

• A person who is concerned enough about proposed action to furnish his comments on it 
doesn’t necessarily have any interest in the proposed action in the relevant sense.  The fact 
that the Foundation sent the written comments, as permitted by the administrative 
procedures, is logically irrelevant to the question whether it has a special interest giving it 
standing.  

In order to be able to seek an equitable remedy in the review of a decision involving a public 

interest, an applicant must have a ‘special interest’, more than a mere ‘intellectual or emotional 

concern.’  

 

Onus v Alcoa of Australia Ltd 

FACTS • Pursuant to the Archaeological and Aboriginal Relics Preservation Act 1972 (Vic), it was an 
offence to damage or endanger an Aboriginal relic.   

• Applicants were two women, members of the Gournditch-jmara Aboriginal people.  They 
claimed that Aboriginal relics would be destroyed by Alcoas’ construction of an aluminium 
smelter on a particular site.  

• In support of their action, the applicants claimed that the G-J people were the custodians of 
the relics according to their laws and customs, and that the relics were of cultural and spiritual 
importance to them and they used the relics to teach their children the culture of their people.  
There was a law in place that made the destruction of these relics illegal.   

• VSC held they didn’t have standing, they appealed to the HC.   



 

 

DECISION • Affirmed that the applicant must have a ‘special interest’ or be ‘specially affected.’   

• A person or group of persons, will have a special interest in a matter when they are ‘more 
particularly affected than other members of the Australian community.’   

• ‘The position of a small community of aboriginal people of a particular group living in a 
particular area which that group has traditionally occupied, and which claims an interest in 
relics of their ancestors found in that area, is very different indeed from that of a diverse group 
of white Australians associated by some common opinion on a matter of social policy which 
might equally concern any other Australia.’  

• The applicants did have standing to seek the equitable remedies.  

• If the relics were destroyed that’s it they were gone forever, and this was merely a question of 
standing not whether they were going to actually grant the injunction or not.   

 

8.8 Jurisdictional Facts 
• A pre-condition to the power  the administrator will only have power if the jurisdictional fact is met.   
• A body can only exercise a particular power in this way, if it exists  did this fact exist or not.   
• 2 sorts of jurisdictional facts; ‘objective’ jurisdictional facts – these are the facts that must exist 

(truth/objectively) for the person to have power.  ‘subjective’ jurisdictional facts – decision maker has to be 

satisfied of something.  
• Subjective (‘state of mind’): usually identified in the language of the statute – ‘in the opinion’ ‘is satisfied’ 

‘authority believes’  the court doesn’t step in here, this is kind of opinion forming is assessed differently by the 

courts.  Did they actually form an opinion, did they actually satisfy, did they actually believe? How did they form 

their opinion (irrelevant considerations, failed to take relevant, act unreasonably etc).  Can’t be irrational or 

logical.   

Jurisdictional fact  enlivening or preliminary or just a normal fact along the way of decision making? 

Objective or subjective?  

Corporation of the City of Enfield v Development Assessment Commission 

FACTS • DAC assessed developments and provided development consent.  Had power under the 
Development Act SA to grant consent for developments.   

• If the application was about general industry it could grant consent one way, if it was about a 
‘special’ industry it could not grant consent unless there was consent and concurrence by the 
minister and the council of the area where the development was proposed. 

o Special industry – industry that is likely to cause or create dust, fumes, vapours, smells 
or gasses that would be offensive or repugnant to occupiers/users of neighbouring 
land.   

• Commission granted the provisional development – they had said it was a general not special 
industry.  The council complained.   

• Trial judge accepted the submission – this was a jurisdictional fact.  Development was a 
special industry and thus the path that the decision maker made was invalid.  Overturned on 
appeal.  HC reversed this and concluded that characterisation of proposed development as a 
special industry was a jurisdictional fact.  

Jurisdictional 

Fact 

The term jurisdictional fact, which may be a complex of elements, is often used to identify that 

criterion the satisfaction of which enlivens the power of the decision maker to make a decision.   

Objective v 

Subjective 

This is not of the subjective kind.  Had s39(B) had been expressed to turn on the 

satisfaction/opinion of decision maker, further questions would have arisen in particular, would 

require the decision be performed reasonably.   

 



 

 

Timbarra Protection Coalition Inc v Ross Mining NL 

FACTS • Needed Species Impact Statement (SIS) 

• Application by RM made without SIS.   

• T argued that the impact statement was required because there was this likelihood to 
significantly affect the threatened species. 

• Had to convince the court that this requirement was a jurisdictional fact, an objective one, of 
which the court would have to make an assessment.   

• Land and Environment court rejected the application that it should take extra evidence 
(reversed by court of appeal)  this particular fact was of this kind – an objective jurisdictional 
fact and thus the L&EC could and was obliged to determine whether this fact did exist – likely 
to affect the protected species.   

Spiegelman  • Jurisdictional fact: Essential condition, an essential preliminary… 

• Was this requirement of such a kind that it was essential, if it didn’t exist then the power 
wasn’t enlivened.   

• Drew a distinction between fact finding that is preliminary and fact finding that is part of the 
decision making process.   

• The existence of this fact was the only thing that triggered the requirement for a company to 
develop a species impact statement – if not satisfied, the process wasn’t triggered.  In that way 
it was preliminary and not somewhere along the line. 

• Statutory language  ‘mental state’ of the primary decision maker – opinion, belief, 
satisfaction.  Construction is often against conclusion of objective jurisdictional fact.   

• Whether there is an exercise of broad judgment on particular significant disputation (less 
likely objective JF).  Could be relevant but wasn’t on these facts.   

• Inconvenience which may arise from classification as a jurisdictional fact – was it the intention 
of parliament to create this general problem?  

 

Plaintiff M70/2011 v Minister for Immigration and Citizenship 

FACTS • Processing of migrants in Malaysia.   

• Legislation at the time – An officer (migration official), may take an offshore entry person from 
Australia to a person in respect of which a declaration is enforced under ss(3).   

o (3)  Minister may declare in writing that a specified country meets 4 criteria – 
related to the processing of refugee applications. 

• Minister made a declaration in respect of Malaysia. 
o Issue  Malaysia was not a signatory to the refugee convention which meant it didn’t 

have any international obligations that it had signed up to.   

ISSUE Argued that Minister’s declaration should be invalidated.   

Seeking an injunction/prohibition restraining their removal to Malaysia.  

Plaintiff’s argument: the criteria in the declaration were jurisdictional facts and they were not 

satisfied – they did not exist in truth, thus the power was not enlivened to make the declaration 

and thus the official couldn’t make the transfer. 

Minister/Cth argued  Minister was free to make this declaration and the only limits were 

minimal.  Good faith, within the scope & purpose of the statute.   

HELD • The plaintiff’s argument was accepted, they succeeded.   

 



 

 

R v Connell; Ex Parte The Hetton Bellbird Collieries Ltd 

FACTS • Authority was allowed, but only allowed, if industrial authority ‘is satisfied’ that the rates of 
remuneration in which the remuneration is sought is anomalous. 

• Pay rise issued 

• Argued that the pay rise didn’t satisfy the exception. 

Subjective 

Jurisdictional 

Facts 

• Application of principle under discussion doesn’t mean the court substitutes its own opinion.  
What the court does do is to inquire whether the opinion required by the decision maker, 
really has been formed.  

• In that event, the basis was arbitrary, capricious, not bona fide. 

• If the opinion was formed by taking into account irrelevant considerations or otherwise 
misconstruing the terms, then it must be held that the opinion required has not been formed.   

 

Minister for Immigration and Citizenship v SZMDS 

Principle ‘illogical and irrational’ as a ground of review for these findings of fact (S20 case).   

This case confirms that illogicality and irrationality are  a grounds for challenge about a conclusion 

about fact (even though it wasn’t made out in this case). 

FACTS • Pakistani married with 4 children, living in UAE had travelled back to Pakistan and to the UK 
and lived there for a short period.  In Aus in 2007 on a visitor’s visa, claimed protection visa on 
basis of homosexuality  well-founded fear for persecution in Pakistan. 

• Court found fear of persecution wasn’t well-founded, why didn’t he apply in UK for protection 
visa? 

 One in which no rational or logically thinking decision maker could reach on the evidence 

 


