
3rd Party Liability 
Checklist:  
1) Fiduciary relationship:  
a. Does D owes a fiduciary obligation to P?  

➢ Accepted Mason J in ‘Hospital Product’   
➢ Proven category: would have satisfied the Scope. Mason J in Hospital product, Birtchnell.  

o Mason J’s test.  
➢ Undertake  
➢ Powers or discretion  
➢ Legal and practical interest  
➢ Special opportunity, vulnerability to P.  

o Partnership- Partnership by analogizing to Joint Venture. ‘UDC’  
➢ Indicia of a partnership.  

b. Scope: Hospital Product. (Go over in depth for accepted category)  
2) Breach of fiduciary duty:  

• Conflicts rule: Duty-Duty, Duty v Interest  

• Profits rule: exploitation of information gained from the fiduciary’s position/ partnership/ joint venture.  

• Defenses: fully informed consent, consent after the breach. Boardman, Qld Mines (distinguishable factors: 
time, resignation, consent)  

• Remedies:  
o Personal remedies: accounts of profits for a breach in profits rule, equitable compensation 
o Proprietary remedies: constructive trust.  

3) 3rd party liability: ‘Barnes v Addy’  

• P owed a FD and they were breached.  

• 3rd party:  
i. knowingly assisted in a fraudulent breach of fiduciary duty.  
ii. Knowingly received of trust property.  

• Remedies:  
o Personal remedies available when brining an action against 3rd parties.  

 

• There are 2 ways 3rd parties can be liable – knowingly received of trust property, or have knowingly assisted in a 
fraudulent breach of fiduciary duty.  

• When a 3rd parties is involved in a breach of trust or breach of fiduciary duties by another person, the party to whom 
the fiduciary duty was owed may have a cause of action directly against the 3rd party. This is independent of and in 
addition to, any action available against the trustee or fiduciary.  
o F uses a company (e.g. 3rd party) as a corporate “alter-ego’/vehicle of their wrongdoing. No need to show 

dishonesty by fiduciary because the knowledge of the director will be attributed to the company, although 
Grimaldi says they are just liable as an alter-ego without even having to use Barnes Principals. (knowingly assist) 

o TP deals with a known fiduciary and offers a bribe or secret commission.  
o Liability depends on TP. ‘Barnes’  
o TP induce or encourage a breach of fiduciary duty for a benefit, then no need to prove that the fiduciary’s 

breach was dishonest and fraudulent. (knowingly assisted)  

 
1. Introduction:  

• P (principal) may bring an action to hold [X-3rd party] liable for knowingly: received trust property, 
assisted in a fraudulent breach of fiduciary duty, such is upon a primary breach. ‘Barnes v Addy’  

 
2. Knowingly assistance in a fraudulent breach of trust of fiduciary duty/ knowingly receipt of trust 

property.  
 



a) Knowing Assistance: names the liability imposed on those who assisted in dishonest and fraudulent 
fiduciaries while having knowledge of their wrongdoing. Liability depends upon TP’s actions having a 
causal link with the breach of fiduciary duty. ‘Barnes v Addy’  

 
1. Facts of assistance:  

• Interpreted broadly to include facilitating transactions/ payments/ allowing cheques to be 
drawn.  

• Assistant can be at any time, before, during, after the breach (e.g. covering up the breach)  

• Must be furthering Fiduciary’s fraudulent/ dishonest purpose. ‘Quince’  

• Examples of assistance:  
o Party issuing fraudulent invoice which allows the director to defraud company. 
o Company pays 5 times the property’s market value based on a valuation.  
o TP pays a company director to vote a certain way at a board meeting. 

  
2. Dishonest and fraudulent breach:  

• The TP must also knowingly assist in a breach that is dishonest and fraudulent per ‘Farah’.  

• There is no high court case to defined the definition of dishonest and fraudulent breach, 
thus we would be looking upon cases.  

o That means that the fiduciary must have committed a dishonest and fraudulent 
breach.  
▪ If there is a breach of the conflicts rule (meaning that there is a substantial 

and real possibility of conflict, this is likely to amount to “dishonest and 
fraudulent” ‘Boardman’  

o NARROW INTERPRETATION:  TP would argue  
▪ ‘Farah’: element to indicate that the breach is NOT dishonest and 

fraudulent.   
❖ Well-intentioned; or  
❖ Trivial; or  
❖ Not sufficiently serious to merit the description “dishonest and fraudulent”.  

o BOARD INTERPRETATION:  Fiduciary would argue 
▪ ‘Hasler’: dishonest and fraudulent defined by “moral turpitude”. A 

dishonest subjective mental state in participating in the scheme. Higher 
Threshold.  

▪  ‘Westpac’: Dishonest and fraudulent does not connote morally egregious 
behavior or criminal fraud (can cover a lot of breaches). Argue that the 
threshold set in ‘Farah’ was too low. Equity takes an extensive concept of 
fraud and dishonesty. It must be one that cannot be excused or is more 
than trivial. 

 
3. Establish Knowledge Level:  

[3rd party] will be liable if they had knowledge of the Fiduciary’s wrongdoing. Arguably, [3rd party] 
has actual/ constructive knowledge because [facts], satisfying element (1/2/3/4) of the Baden 
Scale affirmed in ‘Farah’ and ‘Grimaldi’. Element 5 of the Baden scale is not sufficient to establish 
knowledge.  

• Director’s knowledge can be assumed as a company’s.  

• Do not stray away from facts- analyze the facts and state the TP’s state of mind.  
i) Actual Knowledge:  



1. Actual knowledge (TP knew about it)  
2. Willful blindness (TP knew about it and still pretend he doesn’t)  
3. Willfully and recklessly failing to make such enquiries as an honest and reasonable 

person would make. (Thinking it is wrong and then willfully not enquire)  
ii) Constructive knowledge:  

4. Knowledge of circumstances that would indicate the facts to an honest and 
reasonable person.  

5. Knowledge of circumstances that would put an honest and reasonable person on 
notice/ enquiry.  

 
Farah 
Constructions Pty 
Ltd v Say-Dee Pty 
Ltd (2007) 
 

• Knowingly 
assisted.  

• Fraudulent 
and dishonest 
design  

Farah (construction company controlled 
by Elias) was in a joint venture with Say-
Dee to purchase and develop a property. 
The local council rejected the 
development proposal because the block 
of land was too narrow. Elias, his wife 
and daughters and another company 
controlled by Elias purchased the 
neighboring properties.  
Issue: Had Eilas’s wife and daughters 
assisted in a dishonest breach of duty?  

In relation to the 2nd limb: courts should continue to 
observe distinction between assisting in a dishonest and 
fraudulent design and dishonestly procuring or assisting in 
a breach which does not require a dishonest design. Consul 
indicates that knowledge type (1) -(4) are sufficient for 
liability and that decision should be followed until 
departed from.  
Elias and the daughters did not participate in any breach of 
duty and had no knowledge of facts constituting any such 
breach. Even if there had been a breach of duty, it was not 
dishonest and fraudulent.  

Consuel 
Development Pty 
v DPC Estates Pty 
Ltd  
 

• Purchasing 
land for 
development 
= knowing 
assistant  

• Knowledge of 
director’s/ 
employee’s 
imputed to 
company. 

• Information 
does not X = 
assistance.   

 

The respondent company, which was 
owned and controlled by a solicitor 
named Walton, carried on a property 
development business. Grey was 
employed as manager of DPC estate ad 
was also a director. Rey’s tasks included 
selecting suitable sites for development. 
Grey told Clowes, an article clerk 
employed by Walton, about several 
properties which would make good 
investments. Grey said that DPC estates 
was in financial difficulties and could not 
afford to invest in them. Clowes 
confirmed from other sources that DPC 
was in difficulties. Consul development 
Pty Ltd, Clowes’s family company 
purchased the properties. DPC estate 
later claimed that both Grey and Consul 
Development held their interests in the 
properties on constructive trust for them.  
Issue: Did the defendant have the 
necessary knowledge to be liable as 
constructive trustee?  

Consul was not liable as a constructive trustee. Stephen J, 
with whom Barwick CJ agreed, held that “knowledge” of a 
fraudulent and dishonest design by a trustee did not 
extend to constructive knowledge and that, apart from 
actual knowledge of the breach of trust, or a willful shitting 
of the eyes to the obvious, a stranger to the trust would 
only be liable as a constrictive trustee if he or she had 
knowledge of circumstances telling of a breach of fiduciary 
duty. 
 
Per Gibbs J, these principles applied equally to a TP 
assisting a fiduciary in breach of his or her fiduciary duties, 
and that “dishonest anf fraudulent design” encompassed 
any breach of trust or fiduciary obligation. He said that it 
would be going too far to hold a TP for an innocent failure 
to make inquiry when the circumstances would have put 
an honest person on inquiry and that part from actual 
knowledge of the breach, or a willful shutting of the eyes 
to the obvious a stranger participating in a breach of 
fiduciary duty would only be liable if he/ she had 
knowledge of all the facts, in which case he or she could 
not escape liability by his or her own moral obtuseness. 
McTiernan J (dissent) considered Clowes to have actual 
knowledge.  

Westpac Banking 
Corporation v The 
Bell Group (in Liq) 
(No:3) [2012] 
Fraudulent and 
dishonest design  

Drummond AJA: [2112], a dishonest and fraudulent design would be demonstrated if the breach of 
duty is more than a trivial breach and is also too serious to be excusable because the fiduciary has 
acted honestly, reasonably and ought fairly to be excused.  



Hasler v Singtel 
Optus Pty Ltd 
[2014] 
Fraudulent and 
dishonest design  

Senior employee of company that signs 
contract, senior and junior buys a 
warehouse and rent it to Optus above 
the market rate, and incorporated 
company to do this. Many 3rd parties 
were involved, the question is whether 
the duty of fraudulent and dishonest?  

Leeming J: Dishonesty amounts to a transgression of 
ordinary standards of honest behaviour. Not just any 
breach, just dishonest breaches = dishonest and 
fraudulent. C.f to Farah and Bell. 
 

 


