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TORRENS TITLE AND INDEFEASIBILITY 

 
The principle of indefeasibility 
 Refers to the conclusiveness of the register. 
 It ‘is a convenient description of the immunity from attack by adverse claim to the land or 

interest in respect of which he is registered, which a RP enjoys’: Frazer v Walker. 
 
The indefeasibility provisions in the RPA 
 Section 42: estate of registered proprietor paramount (the ‘paramountcy’ provision); the key 

one – also provides that: 
o fraud will vitiate a registered title; 
o the estate or interest of the registered proprietor is subject only to those encumbrances 

actually noted on the register, with 2 exceptions; 
o nevertheless there are certain unregistered interests which are enforceable against the 

registered proprietor 
 Section 43: purchaser from RP not to be affected by notice (the ‘notice’ provision) – note:  

o It protects a person dealing with the RP proprietor from the effect of notice of any trust or 
unregistered interest 
 so a purchaser taking a transfer from the RP takes free of any outstanding unregistered 

interest once the transfer is registered (unless the unregistered interest is protected by 
a specific statutory exception to indefeasibility) 

o it narrows the definition of fraud by providing in s 43(1) that ‘the knowledge that any such 
trust or unregistered interest is in existence shall not of itself be imputed as fraud’ to the 
person purchasing from the RP. 

 Section 45: bona fide purchasers and mortgagees protected in relation to fraudulent and other 
transactions (the ‘protection of purchasers’ provision) 
o extends the protection accorded to a purchaser bona fide by providing that nothing in the 

Act is to be interpreted so as to leave a bona fide purchaser for valuable consideration open 
to an action for recovery of damages or to an action of ejectment or to deprivation of 
his/her estate or interest, on the ground that the vendor may have been registered through 
fraud or error, or that he/she may have derived title from or through a person registered as 
proprietor through fraud or error. 

 
Indefeasibility operates immediately on registration 
 Frazer v Walker (1967, PC) 

o The PC explicitly affirmed the doctrine of immediate indefeasibility. 
o Decision reaffirmed by HCA in Breskvar v Wall (1971) 

 The decision was given legislative force in RPA s 45 Bona fide purchasers and mortgagees 
protected in relation to fraudulent and other transactions. 

 Breskvar v Wall (1971, HCA) 
o Affirmed Frazer v Walker. 
o In the absence of fraud on the part of a transferee or some other statutory ground of 

exception, an indefeasible title can be acquired by virtue of a void transfer. 
 In general, the effect of registration in rendering void instruments indefeasible is not confined to 

forgeries (as was the case in Breskvar v Wall) – some examples:  
o unauthorised alteration by the mortgagor’s solicitor 
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o registration of mortgage executed by attorney acting beyond the powers conferred by a 
power of attorney 

o registration of a document purporting to be executed under a power of attorney which was 
actually created after the execution of the relevant document 

 
Indefeasibility of the terms in a registered instrument 
 Mercantile Credits v Shell (1976, HCA) 

o Option to renew lease for further 5 years held to be so intimately connected with the term 
granted to lessee that it should be regarded as part of the estate or interest which the lessee 
obtains under the lease and on registration to the same priority as the term itself 

o What will be registered, and protected by that registration, is a right conferred by covenant 
which touches and concerns the land and runs with the land; it is an incident of the lease 
creating an interest in the land and forming a part of the lessee’s interest in that land. 

o The protection of registration (conferring indefeasibility) covers proprietary covenants 
contained within the lease. 
 must be more than a mere ancillary right 
 must not be a merely personal right which does not affect the estate or interest (eg, a 

covenant of guarantee) 
 
What is indefeasible in a void mortgage? 
 The indefeasibility of a forged mortgage on registration does not extend to a personal right 

created by a mortgage covenant, eg, the mortgagor’s (borrower’s) obligations under a deed of 
guarantee: Mercantile Credits v Shell. 
o Distinction made between mortgage as an interest in land and the covenant to pay as a 

contractual obligation. 
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EXCEPTIONS TO INDEFEASIBILITY 
 
1. Volunteers (not an exception in NSW) 
 Volunteer – someone who does not give valuable consideration for his/her title (eg, a donee 

under a gift or a devisee under a will). 
 Divergent approaches taken by the states on whether a volunteer is protected by indefeasibility. 
 Bogdanovic v Koteff (1988, NSWCA) 

o NSW approach treats the question as a matter of statutory interpretation. 
o CA reasoned that, as Frazer v Walker established that the only exceptions to indefeasibility 

are those explicitly created in the statute itself, and as there is no reference to volunteers in 
the statute there is no separate exception applying to volunteers. 

o Rather, Frazer (as well as Breskvar v Wall) implies that no distinction should be drawn 
between purchasers and volunteers regarding indefeasibility. 

o In particular, the entire idea in Breskvar, that the act of registration is what gives a ‘perfect’ 
title (regardless of what the previous registered proprietor was affected by), means that a 
volunteer also gets an indefeasible title. 

 Rasmussen v Rasmussen (1995, VSC) 
o The VSC declined to follow this approach, finding that a RP who takes as volunteer cannot 

acquire a title better than his/her predecessor. 
o Both Breskvar and Frazer were concerned with the situation of a purchaser for value. 
o Bogdanovic contains no discussion of the rationale for distinguishing between the 

indefeasibility of title of a purchase for value as distinct from a mere volunteer. 
o Indefeasibility only applies to purchasers for value, and volunteers are not protected from 

prior equitable claims. Therefore the defendant, as a volunteer, was not protected from the 
prior claim of the plaintiff. 

 
2. Fraud on part of RP 
 Indefeasibility does not apply where the registered proprietor has relied on fraud.  
 s 42 and s 43: the operation of the indefeasibility provisions is excepted in cases of fraud. 
 Mere notice is not fraud – s 43: the fact that a purchaser is aware that there are unregistered or 

equitable interests (which will become barred once when he completes registration) will not 
make him guilty of fraud. 

 For there to be fraud, there must be something in the nature of ‘personal dishonesty or moral 
turpitude’: Butler v Fairclough (1917, HCA) 

 Loke Yew v Port Swettenham Rubber Co (1913, PC) 
o Mere notice of an unregistered interest and moving to defeat that interest by registration 

will not constitute fraud. 
o However, statement by D’s agent, calculated to induce vendor to sell, in full knowledge of 

P’s unregistered interest which it had no intention of respecting, constituted fraudulent 
conduct. 

 Carelessness in examining a document for fraud, or the failure of a party to make inquiries (even 
if they were reasonable), will not make a registered proprietor guilty of fraud. 
o Pyramid Building Society v Scorpion Hotels (1998, VCA) 

 Mortgage fraudulently executed by an improper affixation of the company seal by a 
person who was not a director of the company. 
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 Mortgagee (PBS) had no knowledge of the irregularity and the mortgage was registered. 
 Mortgagor (SH) argued that the mortgagee’s solicitor acted with reckless indifference to 

the irregularity and that further inquiries would have revealed the fraudulent activity. 
 Held: mortgagee not guilty of fraud – ‘reckless indifference’ and ‘wilful blindness’, 

although convenient shorthand to describe some cases of fraud, did not extend to 
embrace cases of negligence or want of due care in making inquiries. 

 Mere carelessness is not fraud. 
o Assets Co v Mere Roihi (1905, PC) 

 The fraud ‘must be brought home to the person whose registered title is impeached or 
to his agents’ 

 The mere fact that he might have found out fraud if more vigilant, and had made further 
inquiries which he omitted to make, does not of itself prove fraud on his part. 

 But if it is shown that his suspicions were aroused, and that he abstained from making 
inquiries for fear of learning the truth … fraud may be properly ascribed to him. 

 So constructive knowledge (knowledge which should and could have been discovered by 
making normal inquiries) does not apply to fraud. Actual knowledge is necessary. 

o This was affirmed in Pyramid Building Society (in liq) v Scorpion Hotels Pty Ltd (1997, VCA), 
which also went further and stated that: 
 What would be characterised as ‘negligence’ (eg, failure to make inquiries) will not be 

extended to mean ‘wilful blindness’.  
 Wilful blindness requires more than mere negligence or the failure to make inquiries. 

o Bank of South Australia v Ferguson (1998, HCA) 
 Bank signed a mortgage on behalf of mortgagor who wanted the transaction completed 

but forgot to sign the papers. HCA dismissed claim for mortgage to be set aside for fraud 
by the bank, accepting that the document ‘was not prepared for, and was not used for 
the purpose of, and did not have the effect of, harming, cheating or otherwise being 
dishonest’ to the mortgagor. 

 The fraud must be ‘operative’ in the sense that it operated on the mind of the person 
said to be defrauded and to have induced detrimental action by that person. 

 Statutory provisions to impose a duty on mortgagees 
o From 1 Nov 2011 amendments to RPA took effect: 

 a mortgagee must, before lodging a mortgage for registration take reasonable steps to 
ensure that the person who, or on whose behalf, the mortgage was executed is or will 
become the registered proprietor: RPA s 56C(1). 

 a mortgagee is considered to have taken reasonable steps if the mortgagee has taken 
the steps prescribed by the regulations: s 56C(2) 

 the Registrar-General is empowered to cancel the recording of the mortgage in the 
register if the R-G is of the opinion that the execution of the mortgage involved fraud 
against the registered proprietor and that the mortgagee has either failed to comply 
with s 56C(1), or had actual or constructive notice that the mortgagor was not the 
registered owner of the land: s 56C(6) 

 The compensation provisions have been amended to provide that compensation is not 
payable in relation to any loss or damage suffered by a mortgagee or transferee of a 
mortgage arising from its failure to comply with s 56C or from the cancellation of a 
recording by the R-G under s 56C(8): s 129(2)(j). 

 Fraud and agency 
o In Assets Co v Mere Roihi (1905, PC) – the fraud that will impeach the registered title must 

‘be brought home to the person whose registered title is impeached or to his agents’ 


