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HOMICIDE 



 

Murder and Manslaughter 
 

Atypical or Stereotypical? 

Murder and manslaughter are thought of as stereotypical criminal offences; they are regularly used as a 

vehicle for teaching the ‘general principals’ of the criminal law and what the layperson associates with the 

criminal law. Only 0.13% of deaths in NSW were from murder, more common is disease and accident.  

 

A Single Category of Homicide? 

Many partial defences drop murder to manslaughter and there have been calls to abolish the partial defences 

and either murder/manslaughter with ‘unlawful homicide’ with the ‘defences’ instead as factors taken into 

account in sentencing.  

Attorney-General Frank Walker: the unlawful homicide approach was rejected because it removes the most 

powerful word ‘murderer’ which is widely understood by the public and carries the strongest overtones of 

moral condemnation. It is the more effectively stigmatising epithet in our language. 

 

S18 Murder and Manslaughter Defined 

(1)  

(a) Murder shall be taken to have been committed where the act of the accused, or thing by him 

or her omitted to be done, causing the death charged, was done or omitted with reckless 

indifference to human life, or with intent to kill or inflict GBH upon some person. 

(b) Every other punishable homicide shall be taken to be manslaughter 

 

ACTUS REUS – same for murder 

1. An act or omission by the accused  

2. Caused death (see causation section) 

 

MENS REA - murder 

1. Intention to kill (subjective) 

2. Intention to inflict grievous bodily harm 

3. Reckless indifference to human life 

 

GBH defined as S4 

(a) The destruction of the foetus of a pregnant woman, whether or not the woman suffers any other 

harm, 

(b) Any permanent or serious disfiguring of the person, and 

(c) Any grievous bodily disease 

 

Crabbe 

Material Facts: The accused drove a truck into a bar and killed several people after consuming a substantial 

amount of alcohol. 

 

Legal Issue: Whether the trial judge erred in setting the threshold of foreseeability as a mere possibility of 

causing death of GBH? 

 

Ratio: The trial judge was incorrect in his directions when he set the threshold of foreseeability as a mere 

possibility of causing death or GBH. The mental state necessary to constitute murder is knowledge by the 



accused that his acts will probably cause death or GBH. Clarifies that the standard for recklessness – 

probability. Accused foresees the probability of death as a consequences and proceeds with the act 

regardless 

 

Royall; concerning reckless indifference to human life, the jury must answer whether the defendant foresaw 

that, as a probable consequence of their action, the decease would probably receive a serious injury, and 

with the knowledge, proceeded to do the act.  

 

Annakin; there were a set of cases that watered down the term ‘probable’ consequence to ‘likely’. This case 

upheld the probability standard. 

 

La Fontaine 

Material Facts: the accused was convicted of the murder of his brother. After drinking heavily all day, he 

argued with the deceased who locked the front door. He entered by another door, took a rifle, loaded it and 

entered the room where the brother was. Some brothers tried to restrain him but he shook them off. There 

was evidence he said ‘I am going to put a hole in you’ and ‘you had it coming to you’. He argued that he 

was trying to shoot near his brother and scare him; he had pointed the rifle to the right hand side of the room 

and his brother stumbled into the shot. 

 

Legal Issue: Whether, on his version of the facts, it was a probable or possible consequence? 

 

Ratio: GIBBS J held that the jury could still accept his story and hold that it was a probably consequence of 

shooting in a room, while he was drunk, that his brother could be hit by a bullet and die.  

JACOBS J held that it was only a possible consequence of shooting near his brother. Murder/ the 

deprivation of life is something so heinous that these two standards should not be mixed. There is a higher 

order culpability for murder as opposed to manslaughter because of the connotations of dreadfulness 

associated with being called a ‘murderer’. 

 

S 19A Punishment for murder 

(1) A person who commits the crime of murder is liable to imprisonment for life 

(2) A person sentenced to imprisonment for life for the crime of murder is to serve that sentence for the 

term of the person’s natural life 

 

S 19B Mandatory life sentences for murder of police officers 

(1) A court is to impose a sentence of imprisonment for life of the murder of a police officer if the 

murder was committed 

(a) While the police officer was executing his or her duty, or 

(b) As a consequence of, or in retaliation for, actions undertaken by that or any other police 

officer in the execution of his or her duty, 

And if the person is convicted of the murder 

(c) Knew or ought reasonably to have known that the person killed was a police officer, and 

(d) Intended to kill the police officer, or was engaged in criminal activity that risked serious 

harm to police officers 

(2) A person sentenced to imprisonment for life under this section is to serve the sentence for the term of 

the person’s natural life 

Constructive Murder 
 

ACTUS REUS 



S18(1)(a) done in attempt to commit, or during or immediately after the commission, by the accused, or 

some accomplice with him or her, of a crime punishable by imprisonment for life or for 25 years 

- Aggravated sexual assault in company s61JA 

- Wounding with intent to resist arrest s33(2) 

- Discharging a firearm with intent to resist arrest s33A(2) 

- Same (Robbery) with wounding s96 

- Robbery etc or stopping a mail, being armed or in company s97(2) – aggravated offence 

 

MENS REA 

Intent for the base crime (no mens rea for the murdering) 

Where the base offence is basic intent, there is no need to foresee any additional harm. Constructive murder 

does not raise requisite mens rea to specific intent through ‘malicious’ clause 

 

Ryan 

Material Facts: Defendant was robbing a store, he was pointing a gun, loaded and cocked towards a store 

attendant. Attendant made sudden movement, gun discharged in an alleged reflex movement (involuntary). 

Accused argued that he did not intend to kill (mens rea). 

 

Legal Issue: 

 

Ratio:  

Actus Reus 

- Do not have to prove intent to wound, the wounding just needs to happen during the robbery 

- Prosecution only has to prove that the wounding accompanied the armed robbery 

Mens Rea 

- The only intent which needs to be proved is the intent for the base crime during which the death 

occurred.  

Voluntariness 

- Voluntariness was proved because he put himself in the situation during the chain of events leading 

up to the discharging (loading, cocking, pointing the gun).  

 

Munro 

Material Facts: The accused entered the flat of a man to steal things. He hurt the man causing him injuries, 

he died later from pneumonia partly caused by the injuries. Accused was charged with constructive murder 

and argued that there was no causal connection between his act and the death. 

 

Legal Issue: 

 

Ratio: STREET CJ - Direct causal connection is not required between wounding and death, only that the 

injuries sustained were an operative and substantial contributing cause of death. Furthermore, there is no 

requirement to prove that the accused or a reasonable person would have realised there was a risk of death. 

Extent to which it was caused by base offence. Death brought about more quickly.  

 

Foster 

Material Facts: One version of the facts – the attacker had not produced a knife until after he had snatched 

drugs off the table in front of the deceased. He then stabbed the deceased when the latter lunged at him.  

 

Legal Issue: 



 

Ratio: If the show of force did not take place until after the theft, this would not have constituted armed 

robbery and the act causing death would not have been carried out in an attempt to commit the offence of 

armed robbery.  

 

Hudd 

Material Facts: Accused made his getaway after carrying out a robbery in a store, but was pursued by one 

of the victims of the robbery. There was a struggle in which the latter was shot dead. 

 

Legal Issue: 

 

Ratio: Court held that whether the shooting was immediately after was a question of fact for the jury and it 

was open to the jury to find that the shooting and armed robbery were so closely linked in point of time, 

place and circumstance that the shooting took place immediately after the armed robbery.  

 

Manslaughter 
 

S18(1)(b) 

Every other punishable homicide is manslaughter 

 

Involuntary manslaughter 

 

Manslaughter by unlawful act 
 

ACTUS REUS 

1. An unlawful, dangerous act being any breach of the criminal law/ criminal offence 

2. Caused death 

 

MENS REA 

1. Whether a reasonable person would have known that he was exposing others to an appreciable risk 

of serious injury 

2. Appreciable risk means a risk that is real or significant, rather than remote or fanciful 

3. Serious injury means an injury that is more than trivial or negligible 

 

Wilson 

Material Facts: Wilson hit the deceased, he fell to the ground and hit his head. Wilson’s companion went 

through the deceased’s pockets and smashed his head on the concrete and he died from brain damage. The 

Crown alleged that the most likely cause of death was the fall from Wilson’s punch 

 

Legal Issue: Whether the act of the appellant punching the deceased was dangerous? Whether it was 

enough that the appellant appreciated the risk of some injury to the deceased from the act or whether the jury 

have to be satisfied that he appreciated the risk of a really serious injury (GBH)? 

 

Ratio: MASON CJ, TOOHEY, GAUDRON, MCHUGH JJ 

- An accused is guilty of manslaughter if they intentionally did an act that was unlawful and dangerous 

and the act inadvertently caused death.  



- The test of recognition of danger is objective. A reasonable man in the accused’s position must have 

an appreciable risk of really serious injury (it is not sufficient to show there was a risk of some harm 

resulting that is not really serious harm) 

- There should be a re-trial because the judge did not invite the jury to resolve whether the punch 

administered by the appellant constituted an assault and therefore an unlawful act  

- They were also not sufficiently directed to assess whether a reasonable person in the appellant’s 

position would have realised that in punching the deceased, he was exposing him to an appreciable 

risk of GBH 

 

Wills 

Ratio:  

LUSH J 

- Circumstances relevant to whether a reasonable man would appreciate danger include the physical 

features of the situation and of the action of the accused person involved. They do not include the 

idiosyncrasies of the accused or his ephemeral emotion or mental state.  

FULLAGAR J 

- Circumstances of the accused’s situation may be taken into account, but it cannot be anything 

personal to him which is sought to be included because it may affect his reasoning and his judgement 

on the question of whether the act is dangerous or not. A reasonable man judges with the unclouded 

reasoning power of a healthy and reasonable mind.  

 

Lamb 

Material Facts: the accused jokingly pointed a revolver at his friend who also regarded the matter as a joke. 

There were two bullets in the chamber but neither was opposite the barrel. He pulled the trigger not realising 

that the cylinder rotated when the trigger was pulled. Three expert witnesses gave evidence that this was a 

natural mistake by somebody who was unaware of the way the mechanism worked. The gun discharged and 

the friend was killed. 

 

Legal Issue: Whether the ‘shooting’ was an unlawful act? 

 

Ratio: He did not have the sufficient mens rea for assault therefore there was no unlawful act. 

 

Pullman; acts that amount to a breach of a statutory or regulatory prohibition, such as traffic regulation, are 

not unlawful acts on which a charge of manslaughter by unlawful act can be founded. A breach as to be 

‘unlawful in itself’ that is, unlawful otherwise than by reason of the fact that it amounts to such a breach.  

 

Cramp; the accused had aided and abetted the deceased (16-year-old learner driver) to drive the car 

dangerously and under the influence of alcohol. This was enough of an unlawful act to found the charge. 

 

Lowe; there is a difference between manslaughter by commission of an unlawful act and manslaughter by 

omission. If one strikes a child and they die, this is manslaughter by unlawful act but if you neglect to do 

something with the result that the child dies, this is manslaughter by omission. 

 

Burns; the defendant supplied methadone to the deceased who died from the combined effects of methadone 

and a prescription drug. The high court held that drug supply was not an unlawful act that the charge could 

be based on. The mere supply of methadone (as opposed from its consumption) was not an act that a 

reasonable person would have believed would expose the deceased to an appreciable risk of serious injury. 



The cause of death was the consumption that was voluntary and informed which the defendant did not 

cause.  

 

Cato; the deceased and the accused injected a mixture of heroin and water into each other. This formed a 

basis for unlawful act manslaughter. 

 

Kennedy (No 2); the defendant was not guilty of the administration offence (therefore not guilty of 

manslaughter by unlawful act) where he had prepared a syringe of heroin and handed it to the deceased, who 

immediately injected himself and died after. This was because the injection was the result of a voluntary and 

informed decision. The defendant was not guilty of causing the deceased to take the substance.  

 

Wilhelm; the accused was charged with the manslaughter of Dianne Brimble on board a cruise ship on the 

basis that he ‘caused’ her to take a noxious substance that inflicted GBH. He consumed the drug himself 

then poured some for the deceased which she consumed. HOWIE J held that it was not sufficient to show 

that the accused gave the drug to the deceased and encouraged her to take it. Rather the prosecution had to 

prove that he stood in a position of authority or control over her so that he overbore her will.  

 

Riley; the defendant suffered chronic depression for which he took 2 drugs in combination. While taking the 

drugs could induce a ‘high’ it was accepted to be dangerous and potentially fatal and the defendant knew 

this to be the case. Because of the known dangers doctors would not prescribe the two drugs together, but 

the defendant managed to obtain them from different doctors. The court held that a person would be fully 

informed if their supplier passed on what they knew about the properties and prospective dangers of taking a 

drug, even though this might be minimal and inadequate. 

 

Manslaughter by criminal negligence 
 

ACTUS REUS 

1. Duty of care 

2. Act or omission fell so short of the standard of care which a reasonable man would have exercised 

3. Death as consequence/ causation 

 

MENS REA 

1. It involved such a high risk that death or GBH would follow that doing of the act merited criminal 

punishment 

 

Duty of Care 

4 situations where the failure to act may constitute the breach of a legal duty 

1. Statute imposes a duty to care for another; Jones v USA, Burns 

 

2. One stands in certain status relationship to another (parent’s duty to child) 

 

Russell 

Material Facts: A woman drowned her children then herself while the fact watched. 

 

Legal Issue: Whether the father owed a duty of care to the children? 

 

Ratio: The woman could take care of herself while the children couldn’t. Due to his parental relationship 

standing back is considered as liable as acting. 



 

Sam 

Material Facts: The father was a qualified homeopath who had a homeopath-patient relationship with his 

daughter. She died from septicaemia attributable to the combined effects of chronic eczema and 

malnutrition. There was evidence that he treated her with homeopathic remedies and had not attempted to 

obtain conventional treatment and heed medical advice. 

 

Legal Issue: 

 

Ratio: Duty of care as parents 

 

3. Contractual duty for another; Jones v USA 

4. One has voluntarily assumed the care for another 

 

Stone and Dobinson 

Material Facts: Stone was deaf, blind and disabled. Dobinson lived with stoned and was described as 

‘ineffectual’ and ‘inadequate’. Stone’s eccentric sister came to live with them. Sister was sick. Both Stone 

and Dobinson were advised to get help. Dobinson failed because he didn’t know how to use a phone and 

Stone failed because he walked to the wrong place. The sister died and they were both charged with 

manslaughter. 

 

Legal Issue: 

 

Ratio:  

3 requirements for manslaughter by omission 

1. Duty of care owed by the defendant to the deceased 

2. Defendant had been grossly negligent in fulfilling that duty of care 

3. Deceased died by reason of this negligence 

 

In this case 

1. Defendants assumed the duty of care because the sister (incapable of caring for herself) was living 

with them and they often brought food to her. Isolated her from the outside world. Not allowing 

medical access to her. Even if it is for a beneficial purpose.  

2. Defendants’ attempts at procuring help were very limited 

3. Death was caused by the inability of the defendants to find help 

 

Taktak 

Material Facts: The Defendant picked up some prostitutes with his heroin supplier. The supplier and the 

prostitutes went to a party, and later the Defendant picked one of the prostitutes up from the party, because 

she was extremely sick. He tried to wake up in a variety of methods, and eventually called the doctor, but 

she had already died from a drug overdose. It was unclear what the time of death was, and how much time 

elapsed between when the Defendant picked her up and when she died (ie, his window of opportunity to call 


