
RESTRICTIONS AND LIMITS TO INDEFEASIBILITY 
 
Fraud exception to indefensibility  
s 42(1):  
“The RP…of any estate or interest in land…shall except in the case of Fraud, hold the 
dame, subject to such other estates…as are recorded…but free from all other estates and 
interests that are not so recorded” & “excludes notice” 
s 43(1): 
“…except in the case of fraud no person…dealing with…the registered proprietor need 
inquire into the circumstances surrounding registration and nor does any person need to see 
the application of the purchase moneys or be affected by notice (actual or constructive) of a 
trust or unregistered interest.” 
“The knowledge that any trust or unregistered interest is in existence shall not of itself be 
imped as fraud” 

⇒ Notice accompanied by other conduct may establish fraud e.g. if a purchaser 
deliberately discouraged or frustrated the attempts of an earlier unregistered interest 
holder (Waimiha Sawmilling Co Ltd v Waione Timber Co Ltd) 

s 45(2): 
The fraud of an earlier RP will not taint a present RP’s title, making it defeasible, unless the 
present RP has been involved or implicated in the fraud directly or through his or her agent” 
s 56C(1):  
“Mortgagee must before lodging mortgage for registration take reasonable steps to confirm 
identity of RP” 
 
 
Categories: 
1. Where the present RP has become registered as a result of an earlier RP being 

defrauded and consequently losing his or her interest (Assets Co v Mere Roihi) 
⇒ Fraud must be ‘brought home’ to the RP 
⇒ ‘Actual fraud’ (Asserts Co) 
⇒ ‘Personal dishonesty’ (Wicks v Bennett) 
⇒  ‘Moral turpitude’ (Butler v Fairclough) 
⇒ ‘More than a mere disregard of rights of which the person sought to be affected 

had notice’ (Wicks v Bennett) 
⇒ “Conscious dishonesty” must be brought home to him” (Stuart v Kingston) 

2. Where the present RP fraudulently seeks to rely on his or her registration to defeat 
an earlier unregistered interest 

⇒ Fraud must go beyond knowledge per se of the unregistered  
3. Where the fraud is perpetrated against the Register-General himself 

⇒ Fraud defrauding the administrator of the Torrens System by knowingly lodging 
a dealing that did not comply with necessary formalities, in the hope of having it 
registered 

 
Cases 

• Loke Yew v Port Sweettenham Rubber: Gave assurances and statements to Ensope 
(RP) that Loke Yew interest would be protected and preserved under the sale which 
was “false and fraudulent” dishonest and inducement from the outset 
− Preservation was acknowledged, not merely notice of unregistered interest, it 

was plus statements of inducement  
− Principle: Where assurances are given for the preservation of an acknowledged, 

unregistered interest and those assurances have served as an inducement but were 
dishonest from the outset = fraud 



• Asserts Co v Nere Roihi: “a person who presents for registration a document which is 
forged…is not guilty of fraud if he honestly believes it to be a genuine document 
which can be properly acted upon” 

• Bank of South Australia v Ferguson: the document was not “prepared for, and was 
not used for the purpose of, and did not have the effect of, harming, cheating or 
otherwise being dishonest”  

• The fraud must be ‘operative’: i.e. operated on the mind of the person said to be 
defrauded and to have induces detrimental action by that person 

• Wicks v Bennet (1921): Diplock was not guilty of fraud because he was not aware of 
the names of the partners or their current interest. Could have believed that Bennet 
was acting on authority  

• Fraud meant “something more than mere disregard of rights of which the person 
sought to be affected had notice. It imports something in the nature of “personal 
dishonesty or moral turpitude.” 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



CAVEATS 
 
Definition: any person claiming an estate or interest in land, under any unregistered interest 
or otherwise, may lodge a caveat with the register forbidding the registration of any person as 
transferee, or proprietor, or of any instrument effective the estate of interest 

⇒ Notice of the caveat is given to the registered proprietor, who may commence 
proceedings to secure removal of the caveat 

⇒ When a transfer or other dealing is lodged for registration, the Registrar must notify 
the caveator, who then has a specified period in which either to consent to registration 
or to take proceedings to show cause why the dealing should not be registered 

⇒ If the caveator takes no action within the time, the caveat lapses and the Registrar 
must register the dealing 

⇒ A lapsed caveat cannot be renewed  
 
Caveatable interest 

−  A caveat may only be lodged in respect of an estate or interest in land (Valerica Pty 
Ltd v Global Minerals) 

− A caveatable interest need not be a registerable interest, nor one that gives the holder 
a right to compel the registered proprietor to deliver a registerable interest 

− So long as the interest is one in respect of which equity will give specific relief 
against the land (Composite Buyers v Soong) 

− Kerabee Park Pty Ltd v Daley [1978](NSW): protect the caveator’s interest from 
being defeated by a registered dealing without the caveator first having a chance to 
approach the Supreme Court for an order protecting the interest;  

− Miller v Minister of Mines and the Attorney General of New Zealand: purpose of the 
caveat is to freeze the register to allow the caveator to register the instrument and 
preserve the status quo 

− Re Hitchcock: once lodged a caveat serves as ‘notice to all the world that the RP’s 
title is subject to the equitable interest alleged in the caveat’  

− Caveat can serve as constructive notice to all future interest holders – but previously 
recorded or registered interests will not have notice or a duty to check 

− J &H Just (Holdings) Pty Ltd v Bank of New South Wales (1971) stated that the 
‘caveat is protective; it is not to give notice,’ does not give you a better interest, it 
protective conduct 

− No obligation to lodge a caveat: failure to lodge one will not postpone your interest 
automatically, only in certain circumstances where you have lulled a 3rd party into 
believing your interest did not exist 

− Do not give you a greater interest than you have, it merely protects a current interest 
− Cannot lodge a caveat for contractual obligations, mere equity (Re Piles Caveats), or 

mere claim to a cause of action (Bethian Pty Ltd v Green) 
 
Examples: 

− Bahr v Nicolay: interests arising under an enforceable option to purchase 
− Jacobd v Platt Nominees Pty Ltd: the interest of a builder during construction on the 

land if the contract provides for a charge 
− Allen’s Asphalt Pty Ltd v SPM Group: borrower under a contract of loan agrees to 

charge specific property as security for payment of the loan, creating an equitable 
charge which is sufficient to support a caveat 

− Fernandes v Houstein: the interest of a purchaser under an agreement for the sale of 
land 

− Mihalic v Mihalic: vendors lien 
− Coles Supermarkets v Stateland Developments: the interest of a lessee under a lease 

or an agreement for lease 



− Sunclair v Hope Investments Pty Ltd: when a mortgagee has exercised a power of 
sale frequently or in breach of statute: the mortgagor has an equity to set aside the 
sale and earns a caveatable interest 

− Parker v Glenninda Pty Ltd: the removal of a caveat was ordered where there was no 
sufficient memorandum in wiring, and no consideration forgiving of security over the 
relevant property  

− Perpetual Nominees v Karamakis: a claim to an interest as a result of carrying out 
work on the land is NOT caveatable  

 
Reasonable Cause 
A caveator must have an honest belief (subjective test) based on reasonable grounds 
(objective test) that the caveat interest existed, and subjective honest belief from the interest 
holder needed [(s74P(1)(a)] 

− There must not be an ulterior motive and without regards to its effect on transactions 
to which the caveator had agreed 

− When the caveator intends that action will prevent an important transaction involving 
a large sum of money, the caveat will be lodged without reasonable cause (Young v 
Rydalmere Credits Pty Ltd) 

− When wrongfully lodged, they can recover damages from you as compensation 
− Person may be liable even though they were honest but their solicitor was neglectful 

in lodging the caveat 
 
 
Law 

− s 72: any person ‘claiming any estate or interest’ in land under the Act ‘under any 
registered instrument’ may be caveat forbid the registration of any interest affecting 
such land, estate or interest. This provision expressly recognises that an unregistered 
instrument may create a ‘claim’ cognizable by a court of justice, and the caveat is the 
means devised for the protection of the right of the claimant pending proceedings in a 
competent course to enforce it. (Barry v Heider) 

− s 74F(2): permits the RP to lodge a caveat against dealings where the RP fears an 
improper dealing because of the loss of a certificate of title or for some other reason 

− s 74F(5): caveatable interest required to be specified and verified by statutory 
declarations 

− s 54L: requires ‘approved form’ in any legal proceedings, a question as to the form of 
a caveat is raised, the court shall disregard any failure of the caveator to comply 
strictly with the formal requirements (prevents an order being made by the court for 
the removal of a caveat which is defective in form only) 

− s 74I (1): lapsing notice, RP (or another person claiming a interest) is able to require 
the registrar-general to serve a lapsing notice which informs the caveator that a 
dealing has been restricted and they have 21-day period in which to seek an order 
from the Supreme Court extending the caveat – if this is not done, the caveat lapses 
and cannot prevent other interests from being recorded  

− 74J(4): Where still serve lapsing notice without any dealings being lodged – the 
Registered Proprietor can do that. In this case it is an entire lapsing and caveat cannot 
be relodged 

− s74M(A): Court order to remove caveats 
• Kerabee Park (1978): 3 mortgages, 1st registered (power of sale exercised), 2nd and 

3rd mortgage lodged caveat BUT purchaser will not buy with all the equitable 
interests in property protected. Therefore, courts decided just for the caveat to be 
removed when the offer was market price 

o Equitable mortgagees can exercise caveats, but if the first mortgagee is trying 
to exercise a bona fide sale they should remove them. 

	  


