
Introduction to Theoretical Frameworks and Concepts 
 
What is Ethics?  
• Parker and Evans (2014)(pg. 4-5): “Ethics is concerned with deciding what is the good or right 

thing to do – the right or wrong action; and with the moral evaluation of our own and others’ 
character and actions – what does it mean to be a good person?  

o Importance of Critical Thinking: ethical considerations asks us to examine the competing 
interests and principles at stake in each situation and have reasons as to why one should 
triumph over the other, or how they can be reconciled.”  

▪ Removing Subjective Bias – Foster (2003)(additional reading): the object of 
critical thinking is to achieve a measure of objectivity to counteract or diminish the 
subjective bias that experience bestows on us all.  

 
Framework of a Lawyer’s Ethics: Apart from our own personal ethics, there are two potential 
sources of ethical expectations that affect the way lawyers should behave (professional conduct 
principles and social ethics).  
• Personal Ethics: 

o What are they?  
▪ Parker and Evans (2014)(pg. 6): our own ideas about the right thing to do or what 

good character is. These personal ideas originate from our family upbringing, our friends, 
colleagues, or from any political and faith commitments we might have.  

o Why are they important to Lawyers?  
▪ Parker and Evans (2014): “good ethical reasoning demands that all assumptions about the 

right thing to do or the right way should be examined.” Inevitably, our own personal ethics 
will contribute to our ethical reasoning.  

• Professional Conduct:  
o The Law of Lawyering – Parker and Evans (2014)(pg. 6-7): professional conduct is the law of 

lawyering – the published rules and regulations that apply to lawyers and the legal 
profession.  

o Criticism of Only Relying on Professional Conduct:  
▪ Legalism: a legalistic approach to professional conduct demands certainty, predictability 

and ‘simply following the rules.’ In short, it abandons ethical judgement for rules.  
• Parker and Evans (2014): argue that lawyers must also have an ethical 

perspective on being a lawyer… “It may even be necessary to disobey a particular 
rule for ethical reasons.”  

• Social Ethics (Parker and Evans, 2014):  
o What is it (pg. 7): Philosophical ideas about what it means for something to be good or right.  
o Two Schools of Thought:  

▪ Deontological (pg. 8): the view that we should only act according to what maxims that can 
be considered universal law.  

• Examples:  
o Galatians 5:14: “For the entire law is fulfilled in keeping this one command: 

“Love your neighbour as yourself.”  
▪ Teleological (pg. 8): the view that right actions are those that maximise good 

consequences and minimize bad consequences.  
• Examples:  

o “The End Justifies the Means”: in this view, the successful ends of an action 
can justify the means used to obtain those ends, even if they involve 
otherwise unfair treatment of individuals. 

▪ Opposing Thought – Kantian Method (1785)(pg. 8): Kant refutes 
the notion that the end justifies the means.  

o Utilitarianism (pg. 8): proposes that correct ethical actions are those that 
produce the greatest good for the greatest number of those affected by a 
situation.  
 
 
 
 
 



Interviewing 
 
Purpose of Legal Interviews:  
• Hyams et al (2013)(Additional Reading): “the primary objective of the interview between a lawyer 

and a client is that the lawyer should obtain the necessary facts and instructions from the client.” 
o Not That Simple: However, this objective cannot be achieved without building a respectful 

relationship with the client, so that the client has confidence in the lawyer.  
 
The Three Stage Process of Interviewing (Hyams et al, 2013)(Additional Reading): 
1. Listening to the Client’s Story:  

a. Empathy v Sympathy:  
i. Empathy: involves active listening, responding to the client’s feelings and showing 

that you follow the essence of what they are saying, by words and gestures of 
encouragement. This is a lot more valuable than just sympathizing and agreeing with 
the client’s distressed state.  

b. Angry, Distressed and Challenging Clients:  
i. Have empathy but remember that you’re not a psychiatrist. Your role is to give legal 

advice only.  
2. Asking Questions to obtain a Complete Understanding of the Facts: 

a. Funnel Sequence: start off by asking wide, non-specific questions and afterwards precise and 
explicit questions.  

i. Open Questions:  
1. What happened next?  
2. What did you do after that?  

ii. Closed Questions:  
1. When did you separate from your husband?  
2. What profit did the business make last year?  

b. Taking Notes: taking detailed notes too early in the interview may disturb communication. 
Hence, it is suggested that detailed note taking should only occur at the questioning stage of 
the interview.   

i. Creating a File Note:  
1. Date and Time: the time spent on the interview is essential for costing 

purposes.  
2. Detailed/Legible Record of your Interview: sufficiently comprehensive to 

allow a person unfamiliar with the file to understand the substance of the 
facts, the discussion and the advice given.  

c. Interpreters and Translators: at the commencement of an interview with a telephone 
interpreter, you should indicate to the interpreter who is in the room: “there are three people 
here today.”  

i. Difference Between an Interpreter and Translator: 
1. Interpreter: a person who verbally deals with spoken conversation by 

rendering one language into another.  
2. Translator: generally deals with written documents.  

d. Summarizing the Facts: this mainly involves repeating the facts to the client in a synthesized 
manner. 

i. Why we should summarise the facts? 
1. Enables the client to correct any facts that you have wrong.  
2. It shows the client that you have been listening to the story in its entirety.  

3. Assessing the Options and giving Advice. 
a. Covered in Another Week: see below.  

 
Developing Active Listening Skills (Barkai, 1984)(Additional Reading): 
• What is Active Listening: “Active Listening is the lawyer’s verbal response that reflects back to the 

client, in different words, what the client has just said.” 
o Why is Passive Listening is Bad?  

▪ It does not give a client any assurance that his lawyer has actually understood what 
was said.  

• Typical Passive Listening Responses: “Hmmm” and “Sure.” 
• Active Listening Techniques:  


