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1. INTRODUCTION TO THE UNIT; WHERE IS PLANNING LAW HEADED AND WHERE

HAS IT BEEN?
1.1. CONTOURS, CONTEXT AND THE IMPORTANCE OF NARRATIVE

Interdisciplinary approach — planning as a practice and the relationship to the law.

Land use planning and the overlay of environmental law.

Sustainable development is central to modern planning law.

Strong legislative focus, Environmental Planning and Assessment Act 1979 (NSW) (EPAA) is the
primary legislative instrument.

o Legislation provides context for decision-making regarding land use planning, development

and contains environmental considerations.
Local government’s role as a major player in planning law is diminishing.
LEPs/SEPPs: delegated legislation.
Emphasis is placed on process — was the correct legal process followed?
Environmental law is driven by what happens on the international level.
SOURCES OF PLANNING LAW:

o Conventions and treaties.

o Legislation.

o Case law.

o Not common law.

AREAS OF REGULATION:

o Natural environment.

o Built environment.

o Cultural and social environment.

o Intersection between each.

Greater Sydney Commission — slots between state and local government.
THEMES:

o Balance between technocrat and on-the-greund knowledge; experience vs power e.g. how
governments implement legislationywithout.considering the intrinsic issues to a certain local
area.

Transparency and accountability.
Prescription.
Hierarchy.
Devolution.
Localism.
o Public participation and deliberation.
Move away from landiuse planning towards spatial planning.
The absence of formal faw does not result in an absence of regulation.
Be critical of ‘evidence’, trends; andithe basis for conclusions.
It is not always what the daw SAYS, but what the law DOES NOT SAY.

o O O O O

1.2. PLANNING LAW

Planning law.istinterventionist — tends to have a very difficult relationship with the central pillar of
the legal.system (freedom of property).
“Process of making decisions to guide future allocation and development of land”.
Three aspects of'planning:
o «Strategic planning.
o Development control.
o Environmental assessment.
Importance of a contextual approach to planning law, and the value of multi-disciplinary viewpoints.
Every development is assessed on its own merits.
Q: how do the instruments under the EPAA work together?
ELEMENTS OF PLANNING LAW:
o Planning.
o Zoning.
o Development assessment.
Management of growth of cities and towns is one of the biggest issues in planning.
Preservation of the environment — how is this balanced with the need for more housing?
Promotion and coordination of the orderly and economic use and development of land i.e. there’s no
point building a house in an area that is inaccessible.




Providing for the health, safety, and general wellbeing of those that use the area.
Land is a finite resource — liveable land can be coordinated in an orderly way, but it is finite.
o E.g. concentration of the population on coastlines in Australia.
Adaptability of planning law — how can we adapt land use and planning rules to make better use of
what we have?
‘Cascading’ responsibility and authority.
Plans (state and local): local plans are divided into ‘zones’.
o Zone: grouping areas of similar characteristics, separating incompatible uses.
o Based on land use e.g. residential, industrial, and commercial.
o Plans set out criteria defining acceptable uses of land within that zone.
Development must ensure consistency with zone criteria and objectives.
Development application must undergo assessment to ensure it accords with the Plan — includes
environmental requirements.
KEY VALUES:
o Public and community participation.
o Accountability.

o Transparency.
Balancing act — competing social, environmental, economic goals.

Regulatory influence exerted by planning instruments.
KEY ISSUES: housing affordability, WestConnex.

1.3. PROPOSED LEGISLATIVE CHANGES

Amendment to the EPAA to go before NSW Parliament.during 2017.
o ‘Build greater confidence’.
o ‘Enhance community participation’.
o ‘Upfront strategic planning’.
o ‘Delivering transparent process’.
o ‘Critical design’.
Environmental Planning and AssessmagaiGih2017:
o Community participation: enhancing'‘community involvement in the key decisions that shape
our cities, towns and neighbourhaods.
o Strategic planning and.better outcames: continuing to improve upfront strategic planning to
guide growth and development.
o Probity and accountability in‘decisions:improving transparency, balance and expertise in
decision-making to improve,confidence and trust in the planning system.
o Simpler andifaster planning: creating a system that is easier to understand, navigate and
use, with'better information and intuitive online processes.

1.4. ENVIRONMENTAL LAW

POPULAR CONTEMPORARY ENVIRONMENTAL CHALLENGES: climate change, desertification,
biodiversity.
Environmental law is highly inter-disciplinary, drawing upon science, finance, economics and human
rights.
o_«These factors impact the relationship of planning law and environmental management.
ROLE OF ENVIRONMENTAL LAW (EPAA):
o JTraditienally separate.
o “System of ‘resource management’ — managing finite (natural) resources.
o ‘Land’ conceptualised as a finite resource — conflict of resource use e.g. preservation vs
development.
o Anthropocentric or human-centred approach to the role of environmental law — rarely
recognised for intrinsic value only (eco-centric).
o Prohibits behaviours; qualifies by allowing exceptions on a case-by-case basis.

1.5. VALUES UNDERLYING LAND USE

Regulation of land use central to environmental and planning law.

Land as a resource has conflicting views.

Private property vs public good: private property is difficult to regulate, right of exclusion (impact
of activities upon others?); public interest in land being a finite source.



