
THEORIES OF PROPERTY 

Classic liberalism:  

- John Locke – humans born into a state of nature “free, equal and independent’ and natural 
law meant ‘no one ought to harm another in his life, health, liberty or possessions’ 

- When individuals gave up their power to the state, the state was expected to protect and 
uphold the natural rights of that individual. Right of property therefore justified on the 
grounds of mutual benefit and natural right, and incorporated into underlying social contract 

- Criticism: there is no evidence of any social contract – law does not naturally occur in this 
way – many traditional societies do not have strong concepts of private property, but have 
more communal rights to resources 

Utilitarianism 

- Greatest good for humanity. Private property is justifiable because it promotes individual 
happiness, and encourages social wellbeing 

- Hegel: a person cannot live a proper life without coming to a full consciousness and 
appreciation of itself as a person sharing a society – self appreciation occurring through an 
interaction with the material world and the acquisition of rights to control and possess the 
material world, integral to individual self-recognition and identity 

- Must ensure individual benefit is not gained at the expense of broader social/community  

Socialism 

- Explored the relationship between private property and broader economic and social justice. 
- Private property is an individualistic pursuit that does not provide greater benefit for the 

broader society at large – property rights protect the wealth of capitalists, who take control 
of the means of production, distribution and exchange so as to appropriate to themselves 
the surplus value over and above the wages paid to those whose labour produced the object 

- Justice can only exist where individuals experience equality of conditions 
- Marx: only where the means of production are owned collectively rather than exclusively by 

a dominant class that the benefits could be maximised to the community as a whole 
- Private property an extension of a capitalist framework, and therefore an institution that 

should be abolished in the interests of social justice 

Modernist: legal positivism 

- A pre-existing order or reality postulates a way of thinking about what the law is rather than 
what the law ought to be. The law simply reflects the will of the current sovereign. 

- Bentham: expository jurisprudence – the morals and rights behind laws are irrelevant – all 
that was required was that laws be found and enforced. 

- Accepts private property as a right conferred by a higher authority 
- Criticism: law is not just a system of commands by lawgivers: It is a much more complex 

amalgam of facilitative regulations and accretions over long periods of time, developed by 
lawmakers responding to normative questions as they arise 

 

 

 



Contemporary perspectives 

- Contemporary analysis of private property has focused on broader social, economic and 
environmental concerns connected to the enforcement of private property frameworks 

- Recognition and protection of private property has become an important and fundamental 
characteristic of a capitalist market economy 

- Grinlinton: unrestrained use of natural resources is both economically and ecologically 
damaging and that private property rights must be increasingly subjugated to public interest 
concerns for broader community and social benefit 

o Reinforces importance of regulating private property rights so that the effects of 
human behaviour on the environment can be more effectively controlled 

o Laws protecting the environment and property is are increasingly critical for the 
continued functionality and existence of property.  

o Environmentalism is essential to property law 

 

Concepts of property 

- It is possible for different forms of property relationships to be enforced against a single 
object or resource.  

o Blackburn J: “I think that property…generally implies the right to use or enjoy, the 
right to exclude others, and the right to alienate.”1 

- According to a number of factors 
o The jurisdiction in which the interest is enforced 
o The subject matter to which the interest relates (tangible or intangible) 
o The duration of time for which the relationship exists (definite or indefinite) 
o The culture in which the right is enforced (tenure or indigenous system) 
o The moral atmosphere in which the right is claimed 
o Whether the interest is created by statute 

The notion of excludability incorporates a range of powers including: control and use of the 
property; a right to transfer or sell the property; the right to any benefit flowing from the property; 
and a general right to exclude others from the property. It does not allow the holder to use the 
property in a manner that interfered with the private property rights of surrounding owners and it 
does not entitle the holder to use the property in a manner that interfered with public property, 
health, or safety rights. 

T W Merrill: “the right to exclude others is a necessary and sufficient condition of identifying the 
existence of property. Whatever other sticks may exist in a property owner’s bundle of rights in any 
given context, these other rights are purely contingent in temrs of whether we speak of the bundle 
as property. The right to exclude is in this sense fundamental to the concept of property…the right to 
exclude is more than just one of the most essential constituents of property…it is the sine qua non.” 

Hohfeld & Honore’s ‘bundle of rights’ analysis has been criticised as an abstract concept, removed 
from the reality of its context. Property is complicated “because of the natural ability of people to 
use different kinds of things in different ways, and because of its situation in a normative system 
wherein different rights and duties and powers interrelate and inform each other.” (Penner) 

                                                           
1 Millirpum v Nabalco  


