
1 – External Affairs Power – s 51(xxix) 

Relations with Other Countries 

1 Preservation of Friendly Relations 

Any matter which extends to the preservation of friendly relations with other 
countries, falls directly within the external affairs head of power (R v 
Sharkey). 

Also extends to laws preventing disaffection or conduct by domestic 
citizens that might damage Australia’s foreign relations. 

2 Pursuit of Non-Friendly Relations 

The relations need not be friendly and can be non-friendly relations – conduct in violation of international comity (Seas and Submerged Lands Case). 

3 Relations with International Entities 

Extends to relations with international bodies and persons, especially the UN and its agencies (Koowarta v Bjelke-Petersen). 

4 Pursuit of Comity and State Integrity 

Extends to the pursuit and advancement of comity with foreign 
governments and integrity of other states (Thomas v Mowbray). 

Thomas v Mowbray – a control order regime was enacted in order to prevent 
acts of terrorism, defined as acts: 

1. Coercing or influencing by intimidation, governments in Australia 
or other jurisdictions. 
 

2. Committed with the intention of intimidating the public or a 
section of the public – whether in Australia or another country. 

Although terrorism may historically have only affected the country in 
which the act took place, in modern times it has an international influence: 

a) Global monetary networks fuelling terrorism clearly touch all 
countries, and potentially implicate them in such activities. 

b) Terrorism is a worldwide phenomenon. 
c) Preventive/precautionary state action may be justified against both 

immediate and future threats. 



d) A nation’s national security may be promoted by reciprocal 
cooperation with other countries, in combating international 
terrorism. 

The few judicial opinions invoking this aspect have not set down clear 
constitutional standards guiding interpretation of the power: 

a) Remains unclear how the Court will determine which matters have 
a sufficient capacity to affect Australia’s relationships with other 
countries, and which do not. 
 

b) Also unclear whether the validity of an enactment is to be assessed 
by reference to its impact on those relations. In XYZ v Cth, Kirby 
J relied on such an approach, and applied a proportionality test to 
uphold the law. 

Matters External to Australia 

General Position: The court confirmed in XYZ v Cth that mere externality is sufficient. However, there has been a large amount of confusion in the 
jurisprudence, and the cases have always had some sort connection back to Australia. Therefore, to be safe, a law relying on ‘mere externality’ should also have 
some connection back to Australia. 

1 Polyukhovich v Cth – connection may be established by mere 
externality. 

Facts – legislation was passed in order to retrospectively punish 
Australians who had committed war crimes in Europe during WW2. It 
provided for trial in present-day Australia, of persons now Australian 
citizens or residents who might have committed such crimes. 

Reasoning 

Majority (Mason, Deane, Dawson and McHugh JJ) – connection is 
established by mere externality. 



a) Australia must have plenary power over everything. Because States 
have a limit on their extraterritorial power, the Cth must have 
power here, otherwise there will be a lacuna in plenary power. 
 

b) As the legislation in question dealt with trial/punishment of 
Australian citizens for acts committed outside Australia and have a 
specified relationship with an overseas armed conflict, the laws 
clearly satisfy the test of mere externality – and thus are properly 
characterised. 

Brennan and Toohey JJ – there must be some connection back to 
Australia. 

a) Brennan J (Dissenting): 
 

i. There must be some connection, not necessarily 
substantial, between Australia and the ‘external affairs’ in 
question. 
 

a. The external affairs power does not grant the 
legislature with the authority to make laws with 
respect to affairs that have nothing to do with 
Australia. The affairs in question are the external 
affairs of Australia, not affairs which have nothing 
to do with Australia. 

 
ii. Did not accept as a sufficient connection back to 

Australia, that the legislation was limited to prosecution of 
persons who were now Australian residents or citizens. 
 

iii. Part of the rationale is that it is the court’s role to 
determine the limits of legislative power. Otherwise, 
Parliament could legislate on anything (e.g. against littering in 
Paris 40 years ago). 

 



b) Toohey J (Majority) – accepted necessity of connection back to 
Australia, but found that it was satisfied by the mere fact of 
Australia’s involvement as a belligerent in WW2. 

Mason and Gaudron JJ – the connection is established because the Cth 
Parliament has decided to legislate on the issue. 

a) Agreed with Brennan J that there must be some connection back 
to Australia, but found that this was satisfied by the mere fact that 
Parliament had decided to legislate on the issue. 
 

i. If Parliament decided that the issue was of sufficient 
importance to legislate on, then it is not the role of the 
Courts to question that. 

2 Horta v Cth:  

1. On the facts, there was a connection back to Australia, so 
there was no need to consider the ‘mere externality’ 
question. 
 

2. Parliament’s choice to legislate on a given issue may 
establish the connection. 

Facts – Parliament made laws with respect to an offshore mining project, 
pursuant to an international treaty. The plaintiff brought a claim 
challenging the validity of the treaty, and thus claimed that the law was 
invalid (since it was no longer the implementation of a valid treaty). 

Reasoning (The Court): 

a) Avoided the politically sensitive task of discerning the validity of 
an active international treaty, by electing not to consider the 
question of mere externality. Instead, found the law valid under an 
alternative basis. 
 

b) On the facts, there was a connection back to Australia, and thus no 
need to even consider the question of ‘mere externality’. 
 

c) Even if the treaty were invalid, it would make no difference, as the 
external affairs power does not provide that laws made under it are 
only valid if made pursuant to a valid international treaty, or if 
consistent with international law. 
 



d) Similarly to Gaudron and Mason JJ in Polyukhovich, held that the 
requisite connection may be established merely because Parliament 
had elected to legislate on the issue. 

3 XYZ v Cth: 

1. Affirmed the mere externality principle. 
 

2. However, on the facts, there was also a connection back 
to Australia; and that earlier cases could also have 
succeeded on this basis (i.e. without the ‘mere externality’ 
principle). 

Reasoning (Joint Judgment): 

a) Reaffirmed the mere externality principle, and upheld the 
legislation on that basis. 
 

b) Even if the challenge to the mere externality principle had been 
successful, it would not have resulted in an overruling of the 
decisions in Polyukhovich and Horta, since Brennan and Toohey 
JJ’s narrower test of sufficient connection back to Australia, would 
have been satisfied. 
 

i. Horta – the area of the Timor Gap and the exploration for 
and of its petroleum resources, had an ‘obvious and 
substantial nexus’ back to Australia. 
 

ii. Polyukhovich – the charges arose out of events that had 
occurred overseas during an overseas war. Therefore, 
sufficient connection established. 

4 Pape v FCT – domestically focussed legislation passed in 
response to an external event will not fall within power. 

Facts – concerned whether the Rudd Government’s fiscal stimulus 
package, implemented in response to the 2008 GFC, could be supported 
on the grounds that the origins of the crisis were geographically external to 
Australia. 

Reasoning: 

NB: Only three judges considered the issues. The others declined to. 
So it is not a strong majority by any means. 

a) Heydon J – many matters and issues in Australia are affected by 
external causes, and if this were sufficient to extract s 51(xxix), the 
result would ‘make many of the placita in s 51 unnecessary’, with 
consequent ‘implications for the federal divisions of powers’. 



 
b) Hayne and Kiefel JJ – although the causes of the crisis might be 

external to Australia, the legislation was solely directed at providing 
a fiscal stimulus to the Australian economy. It was not a law with 
respect to any matter or thing external to Australia. 

Ratio: 

 The ‘mere externality’ principle does not mean that a law relating 
to domestic matters can be enacted merely because its enactment 
was caused by overseas events. 

 


