
EXCEPTIONS TO INDEFEASIBILTY 

Fraud 

Section 42 TLA provides that that the RP will hold their interest subject only to registered interests 

“except in case of fraud.” 

1. Identify the Parties involved 

a. Personal fraud or fraud of an agent? 

2. Identify the acts of fraud – is it fraud for the purposes of s 42? 

a. Definition of Fraud 

i. Dishonesty; Moral Turpitude (Assets Co, Lord Linley) 

1. Not constructive/equitable fraud (Assets Co; Loke Yew) 

2. Need actual dishonesty, not mere want of due care (Scorpion Hotels) 

ii. Equitable/Constructive v Actual Fraud: actual fraud must operate on the mind 

of the person and induce detrimental action (Ferguson) 

iii. Timing: equity against an RP arising from a transaction before or after they 

were registered may be enforced against them (Bahr v Nicolay, Mason and 

Dawson JJ) 

1. No difference between false undertaking which induces detriment and 

one where it is later repudiated 

iv. Notice: s 43: actual or constructive notice is not in and of itself fraud. 

1. A clause in a contract may be enough, in combination with notice, to 

constitute fraud (Bahr v Nicolay) 

v. Reckless indifference 

vi. Wilful blindness: Abstaining from making enquiries for fear of learning the 

truth constitutes fraud (Assets Co; Scorpion) 

vii. Genuine Belief: No fraud if there is an honest belief it is a genuine document 

which can be properly acted upon (Grgic; Russo). 

b. Categories of Fraud 

i. Verbal Assurance/Misrepresentation (Loke Yew) 

ii. False Attestation:  

1. Incorrect witnessing not automatically fraud, must show: 

a. wilful blindness/reckless indifference; and  

b. operation of the fraud on the mind of the defrauded (Pyramid) 

2. If a document is put on path of registration and false attestation 

known, can constitute fraud against Registrar (De Jager) 

3. Must have dishonesty: some kind of moral turpitude (Russo) 

iii. Forgery/Impersonation: 

1.  A person who presents a document for registration which is 

forged/obtained by impersonation is not fraudulent if they honestly 

believe it is a genuine document which can be acted on (Grgic) 

3. Agency 

a. Is there an agent/employee of the registered proprietor? 

i. Person who can create/affect legal relationships on behalf of another 

ii. Has the principal conferred the function to represent them in a transaction? 

(Dollars&Sense) 

1. Must be more than merely performing acts to the principal’s 

advantage, must be actual/implied authority (Cassegrain) 

b. Identify the scope of their authority 



i. Actual authority 

1. Express authority (but unlikely to say ‘can’t commit fraud’) 

2. Implied authority: do what is necessary to carry out tasks, what is 

usually done by agents of the kind 

a. What is the past history of the agent (Schultz)? 

b. Has there been a long relationship between principal and 

agent? (Schultz) 

ii. Constructive/apparent authority 

1. Representation made by the principal and third party relies on it 

c. Bringing fraud home 

i. Direct Fraud: Agent directly committed fraud 

1. Approach 1: Must be within the scope of actual or apparent authority 

given by the RP, not mere opportunity to commit fraud to be brought 

home and title made defeasible (Schultz) 

a. Was agent acting for their own benefit, on frolic of their own? 

2. Approach 2: Were the agent’s actions so connected with authorised 

act they can be regarded as performed in course of the authorised act? 

(Dollars and Sense, criticism of Schultz) 

a. Can the actions be characterised as a mode of performing the 

authorised act? 

i. Can act in own interests + on behalf of principal 

b. More likely be outside of scope where agency is for a 

limited/particular purpose cf. continuing relationship 

c. Person with faith in deceiver should have to cover loss 

(Dollars and Sense; difficult re: Schultz) 

ii. Knowledge: Agent has express knowledge of fraud that occurred in course of 

the transaction that led to principal becoming RP. Or had suspicions but 

refrained from enquiring. (Schultz) 

1. Irrebuttable presumption principal had this knowledge (Schultz) 

2. If the agent themselves committed the fraud, presumption that they 

will not communicate this to the principal (Schultz) 

a. Dollars and Sense: the fraud should then be dealt with as 

personal fraud, not a question of knowledge  

4. Fraudulent Mortgages: doesn’t make it fraud, but may have the same effect 

a. s 74(5) TLA: registered mortgage does not operate as a mortgage/charge on land if it 

is void/unenforceable at law or equity and mortgagee must discharge. 

b. s 87A(1): at the time of execution, a mortgagee must take reasonable steps to verify 

the identity of a mortgagor to ensure that they are the RP. 

i. (3): If Registrar is satisfied reasonable steps were not taken, may (a) refuse to 

register mortgage or (b) remove mortgage from the register 

1. (4)(a) refuse to register variation (b) remove variation 

ii. (5) if mortgage removed, mortgagee no longer has an indefeasible interest 

and the mortgage is void 

c. s 87B: same idea, but in relation to the transfer of a mortgage. 

i. Note no ss (4) 

 

 



Topic 1: Equitable Interests Arising By Operation of Law 

A. INTRODUCTION 

Equity has played a major role in the development of property law. All the common law countries have a 

system of equitable interests, which are unknown in the civil law countries. The recognition of equitable 

interests in real property flows from the fact that the English Court of Chancery developed a range of 

equitable remedies that differed from those available at common law. 

  

53 Instruments Required to be in Writing  

(1) Subject to the provisions hereinafter contained with respect to the creation of interest in land by 

parol—  

(a)  no interest in land can be created or disposed of except by writing signed by the person 

creating or conveying the same, or by his agent thereunto lawfully authorized in writing, or by will, 

or by operation of law;  

(b)  a declaration of trust respecting any land or any interest therein must be manifested and proved 

by some writing signed by some person who is able to declare such trust or by his will;  

(c) a disposition of an equitable interest or trust subsisting at the time of the disposition must be in 

writing signed by the person disposing of the same, or by his agent thereunto lawfully authorized in 

writing or by will.  

(2) This section shall not affect the creation or operation of resulting, implied or constructive 

trusts 

 

Exceptions to s 53: 

 Resulting and Constructive Trusts 

 Implied trusts (eg under a contract for the sale of an interest in land) 

 Trusts created by operation of law (eg bankruptcy, testamentary trusts) 

Trusts may be classified according to whether they have arisen by the settlor’s express declaration of 

intention or by operation of law. This classification depends upon intention and trusts are classified 

according to whether they have arisen by reason of the settlor’s: 

 Express Intention; 

o Expressed or declare trust is the most common form of trust, they must satisfy formality 

requirements 

 Presumed Intention; 

o Resulting Trust 

 Voluntary transfer 

 Purchase price property trust 

 Imposition of equity despite the fact there is no express or presumed intention to create a trust in the 

first place  

o Constructive Trust 

 Common intention 

 Joint Venture/Remedial 

o Proprietary Estoppel 

1.1 RESULTING TRUSTS 

1. Presumption of a Resulting Trust: equity presumes beneficial title does not pass to the legal owner 

2. Presumption of Advancement: equity presumes the beneficial title does pass to the legal owner 

Both of these presumptions can be rebutted by evidence of contrary intention. 

Scenario One: Voluntary Transfer 



When the legal owner transfers the whole or part of a property to a third party for no valuable consideration 

(monetary or otherwise), equity presumes there is a resulting trust – that the seller intends to retain beneficial 

interest in the transferred property. If there is any uncertainty regarding the intentions of the parties, equity 

will presume a resulting trust. If there is clear evidence to the contrary the presumption will be rebutted. 

Scenario Two: Purchase in the Name of Another 

This scenario involves the legal interest on the title not matching contribution to the purchase price. There 

are several scenarios where this can happen: 

 A buys property, puts into B's name 

o Presumes A intends to retain beneficial interest 

 A buys property and puts it into names of A and B 

o Equity presumes A retains whole beneficial interest, held on trust for both A and B for A's 

benefit 

 A and B buy property, and share equally in the purchase price but put it into B's name alone 

o Equity presumes A retains half of the beneficial interest in the property, which is held on 

trust by B for both A's and B's benefit 

 A, B and C buy land together. A puts in 60%, B and C each put in 20%, the vendor transfers to all 

three jointly 

o Equity presumes A, B and C have beneficial interest according to their share of the purchase 

price 

In both these scenarios, Courts will generally look for direct contributions at or prior to the time that the 

property was purchased/transferred. Direct contributions include:  

 Money; Taxes (eg stamp duty); Legal costs; Registration fees; Valuation fees 

Direct contributions do not include mortgage payments as it is payment towards securing the release of 

charge of the security interest (Mason J, Calverley v Green). 

Calverley v Green 

Facts: De facto spouses purchased property as joint tenants for $27,250. At the time they purchased the 

property, Mr Calverley paid $9000 as the deposit from his own funds. The balance (two thirds) was paid off 

by mortgage which both parties had jointly. However, after settlement, Mr Calverley made the mortgage 

payments while Ms Green paid for their living expenses. In 1978, the relationship broke down, and Ms 

Green wanted order that property be sold and proceeds divided equally between them – argued they are joint 

tenants (ie that at law, she had an interest equal to that of Mr Calverley). Mr Calverley argued he paid all 

funds regarding the property, and instead of having equal rights in the property, Ms Green held all of her 

interests on trust for him. 

Issue: did both parties have a beneficial interest in the property? If so, was this interest equal? 

Court: 

 Despite their legal interests, the parties held beneficial interests in accordance with their respective 

contributions to the purchase 

 Mr Calverley should get two thirds 

o One third: the $9000 deposit 

o One third: liability under the mortgage (not actual payments) 

 Ms Green was liable for half of the mortgage, so received one third of the property 

 Mortgage repayments after the property was purchased was not part of a payment of the purchase 

price, as it was not prior to or at the time of the purchase 

 It was relevant that both Calverley and Green both contributed to the purchase price, as both 

borrowed money allowing them to pay for the house 

o Under resulting trusts, only contractual liability under the mortgage is relevant, not actual 

payment (although this would be relevant to constructive trusts 



 Here there was a presumption that Mr Calverley intended to hold interest he didn’t pay for on trust 

for Mrs Green 

 There is evidence to suggest the parties did not intend to be tenants in common 

o The only reason they were joint tenants is the bank would not provide them with any money 

to buy the house unless both parties were on the title 

 There was no clear evidence as to the common intention of the parties, therefore the presumption 

was not rebutted 

Outcome: both parties had interest in the property. 

The presumption of advancement can displace the presumption of a resulting trust – equity will presume a 

gift was intended to be made. This includes a limited number of relationships under which people might 

transfer property: 

1. From husband to wife 

a. NOT wife to husband (Cummins) 

2. From fiancé to fiancée 

a. NOT de factor relationships (Calverley) 

3. From parent (historically father) to child 

In modern times, the presumption of advancement goes beyond this, but does not extend to couples in a de 

facto relationship and the presumption is weak in the case of parents transferring to an adult child (Paulet v 

Stewart).  

The High Court has reiterated that between husband and wife uneven contributions to purchase price should 

not be presumed to be significant as a balance may derive from financial or other contributions. 

A transfer of land under the Torrens System to a stranger without consideration/expression of consideration 

and in the absence of any evidence of intention passes a legal estate subject to a resulting trust in favour of 

the transferor. 

The application of these presumptions can be affected by an illegal purpose for the transfer – for example, to 

avoid tax or pension. In Nelson v Nelson, property was transferred from a mother to a child to avoid charges 

that would have been imposed on the mother. The actual intent was clear (the mother was to retain a 

beneficial interest) but that result was to achieve an illegal purpose. The flexibility of equitable remedies 

meant that an all-or-nothing result can be avoided (don’t have to remove trust), the transferor had to pay to 

the relevant government authorities the sums of money avoided by the nominal ownership. 

Trustees of the Property of Cummins v Cummins 

Facts: Mr and Mrs Cummins married in 1964, and in 1970 bought vacant land as joint tenants (they had 

notional shares in the undivided whole). Mrs Cummins contributed 76.3% of the purchase price, the 

construction of the home was financed by a joint loan and other joint funds. [Here the Court treated the 

purchase of the land and the finance of the house as one transaction.] Cummins was a prominent barrister 

who had not paid income tax for the past seven years. Due to his tax debts in excess of $1,000,000, he 

became bankrupt in 2000 and his estate was administered to the Appellants as trustees. Prior to this, 

Cummins had transferred legal title in the property to his wife. When he did so, consideration for the transfer 

was expressed as $205,000 (half of the monetary value of the house), but no money actually changed hands 

between the parties. Mrs Cummins only paid for the valuation dee and stamp duty on the transfer. The ATO 

argued this transfer was for asset protection reasons and was therefore void under the Bankruptcy Act. The 

Respondent argued that even in the case that the transfer of the joint tenancy failed, she held the majority of 

the property as she originally paid for most of it (76%), and thus her husband’s share in the property should 

be held in resulting trust for her. 

Issue: Had the presumption of advancement been rebutted (C remained a joint tenant) or had title vested with 

the Respondent under a resulting trust? 



Court: 

 Transfer was done solely for the purpose of defeating creditors and was void under the Act 

 Therefore how much of the property was Mr Cummins entitled to? 

o Initially the two were joint tenants, which would entitle them to a 50% share each 

o Mrs C argued that she has a 76% share as she contributed more to the purchase price 

 Presumption of advancement: theoretically applies only to a gift from husband to wife, not wife to 

husband, therefore you start with the presumption that Mrs Cummins did not intend to make a gift 

out of the purchase 

 However there was a lot of evidence of contrary intention 

o Express intention to hold the property as joint tenants (indivisible share in the whole 

property) despite their unequal contributions 

o Nature of their relationship 

 Had been married almost forty years 

o It was their family home, not an investment property 

o They borrowed money for the purchase jointly 

 Consideration proposed in the void transfer is inconsistent with the idea that Mrs Cummins had a 

76% share, the amount was for half of the value of the property 

o It was transferred as if Mrs Cummins owned 50% of the property 

 Where husband and wife purchase matrimonial home, each contributing to the purchase price, may 

be inferred it was intended that each spouse should have a one half interest in the property, 

regardless of respective contributions to price where the title was taken in joint names of the spouses 

o No occasion for equity to fasten upon the registered interest a trust representing differently 

proportionate interests as tenants in common 

 There is nothing to support the presumption that the property was held in any other way than as 

shown on the legal title 

Outcome: Each party held 50% share in the property. 

The presumption of a resulting trust arises from provision of the purchase price by someone other than the 

transferee or by unequal contributions between joint owners. These are assessed at the time of purchase, and 

can be rebutted by evidence of intention to make a gift (intention of the person who paid the whole of the 

purchase price or actual common intention of the parties). 

Perpetual Trustees v Xiao 

Facts: Husband wanted to purchase a restaurant but had a bad credit rating, so transferred his home to his 

wife then forged her signature on the mortgage to finance his purchase. The loan went into default and the 

lender claimed possession. 

Issue: did the wife hold the legal and beneficial title to the house on a resulting trust for her husband? 

Victorian Supreme Court: 

 Where a person transfers land to another without consideration, equity presumes the property is held 

by the transferee on a resulting trust for the transferor 

 Where, as here, a husband transfers to wife without monetary consideration, there is a rebuttable 

presumption the husband intended to convey both legal and beneficial interest in the land to his wife 

 This in turn may be rebutted by evidence of a definite intention by the husband to retain the 

beneficial title in the land 

o Definite intention may be proved by evidence which satisfies BOP 

 Evidence of parties acts and statements before, at, or so immediately after as to constitute a part of 

the transaction are admissible to prove a definite intention 

o Subsequent declarations are admissible as evidence only against the party who made them, 

and not in his favour 

 Here the husband had definite intention to retain beneficial title as: 



o He instructed his solicitor he wanted a situation where the property would be transferred 

back to him 

o He earlier used a fraudulent valuation in an attempt to borrow more than the land was worth 

– inconsistent with intention to allow his wife to treat land as her own 

 Mrs Xiao holds the land on trust for her husband, husband is liable for full amount under loan, all of 

his interest available to the lender 

Outcome: house was held on trust for Mr Xiao. 

Resulting Trusts Summary 

 

1.2 CONSTRUCTIVE TRUSTS 

Common Intention Constructive Trusts 

Common intention constructive trusts have three key elements: 

1. Actual common intention: existence of an actual common intention that claimant was to have a 

beneficial interest in the property. 

2. Detriment: Claimant has acted to his or her detriment in reliance on the common intention. 

3. Unconscionability: It would be unconscionable in the circumstances for legal owner to deny the 

oral agreement and defeat the beneficial interest that was promised. 

Common intention constructive trusts are often used as an alternative to estoppel, although different interests 

arise. In such cases the transferee holds land on trust for another, and the beneficiary’s interest is at least 

fashioned in the form of a recognised proprietary interest – the nature of which flows from the agreement 

between the parties. However in Muschinski this was not the case: the parties were held to hold their joint 

interests on trust to repay to each that person’s respective contribution and disperse the residue in equal 

shares. 

Actual common intention is a question of fact, and needs objective examples of conduct or words to be 

found. Actual common intention includes express and implied intention, but does not allow the Court to 

impute an intention as to what it considers just and fair. 

 EUnconscionability is very difficult to define, but can be considered the Court’s attempt to prevent 

fraud (asserting something other than what was agreed upon) in order to avoid unjust enrichment. 

Ogilvie v Ryan 

Facts: Mr Ogilvie was manager of theatre, and owned two cottages behind it. He lived in one of the cottages, 

and Mrs Ryan lived in the other as a long-time tenant (16 years), helping Mr Ogilvie with cleaning, upkeep 

of the theatre etc. After the death of his wife, Mr Ogilvie suggested that Mrs Ryan could look after him and 

be a housekeeper of sorts. Eventually Mr Ogilvie suggested they buy another house as a theatre company 



wanted to buy up the cottages and develop the theatre site. Mrs Ryan and Mr Ogilvie decided to live 

together. In return for her care, Mr Ogilvie would allow Mrs Ryan could stay in the cottage for the duration 

of her life free of charge. Mrs Ryan agreed to this transaction and didn’t look for any alternative 

accommodation for herself. Mr Ogilvie bought a nearby house and Mrs Ryan moved in with him. Both Mr 

Ogilvie and Mrs Ryan contributed furniture, jointly purchasing a fridge. Mrs Ryan did all housekeeping and 

house work, and looked after Mr Ogilvie in every way during his illness until his death. She received no 

wages for what she did, bought her own clothes, although Mr Ogilvie bought food. Upon Mr Ogilvie’s death, 

as there was no mention of Mrs Ryan in Mr Ogilvie's will, his son tried to bring an action against Mrs Ryan 

for the property. Mrs Ryan argued that she had an oral agreement with Mr Ogilvie that was partly performed 

and that Mr Ogilvie and his executor were bound in equity to hold legal title to the property on trust for her 

during her life. 

Court: 

 Considered the nature of Mrs Ryan and Mr Ogilvie’s relationship and a resulting trust 

o There can be no resulting trust here as Mrs Ryan made no contribution to the purchase price 

and there was no transfer to her as a volunteer 

o Even if relationship satisfied, not resulting trust 

Holland J: 

 From the relevant authorities, there are two categories of factual situations relevant here: 

o Where constructive trustee obtains legal title from beneficiary or third party only by having 

agreed the beneficiary would have an interest in property 

 Basis of this constructive trust: fraud in asserting the legal title to defeat the 

beneficial interest on the basis of which it was obtained 

 Obtained title from beneficiary ( R) on the basis that she would retain an interest: 

doesn’t apply here 

o Where the constructive trustee acquires property (not from beneficiary) in their own name 

and increased its value through labour, or indirect/direct financial contributions provided by 

the beneficiary on a common understanding, express, implied or imputed, that the 

beneficiary would have a beneficial interest in the property 

 Here, Mrs R didn’t do anything to benefit the property per se : no substantial 

changes to it 

 The case cannot be fit into a pre-existing category – the main point of difference between the second 

and this case is R’s contributions were of a different character: caring for O 

 Fraud of D of using legal title to defeat her interest is just as great as it is in the case where the 

benefits were directed towards the acquisition/enhancement of the value of the property  

 Here the principle behind the second category is CT will be declared in equity to defeat a species of 

fraud where D seeks to make an unconscionable use of his legal title by asserting to defeat a 

beneficial interest in the property which he has agreed to/promised, or which it was the common 

intention of the parties that P should have, in return for benefits provided by and obtained from P in 

connection with their joint use of the property 

 Common Intention 

o Here, found R was a very trustworthy witness, gave evidence of the arrangement to live in 

the house for as long as she liked 

o Evidence from R's sisters indicated their understanding of arrangement was the same 

o O’s executor argued that shortly after O died, Mr O's son got Mrs R to pay rent - if she 

agreed to be there rent free why would she agree to pay rent? 

o Not much weight should be accorded, it was an emotional time for Mrs R, and as she was 

not a lawyer could not have known the potential consequences of paying rent 

 Detriment 


