
BLAW250 NOTES 

• Parties to a Contract will have rights and liabilities as per the terms of the contract 

• Elements of a valid contract are Offer, Acceptance, Intention and Consideration 

Intention- For a valid contract to come into existence the parties to the contract must intend 

that the agreement be legally enforceable. Intention is normally observable from the 

circumstances of the contract. An important distinction drawn between domestic or social 

arrangements where there is a presumption against the intention to create legal relations, and 

commercial situations where the presumption is in the favour of the creation of legal relations. 

Consideration – For the Purposes of a Valid Contract, Some benefit or value must be given by 

each party in exchange for the other party’s promise to do, or not do, whatever the agreement 

requires. 

• Acceptance must relate directly to the offer made 

• Silence in itself is not a valid acceptance-Conduct is Required- Carbolic Smoke Ball 

• An intention to create legal relations is required 

• In commercial situations, but not in domestic situations, the intention is presumed. 

• Consideration, or Value passing between the parties, is required. 

• Consideration must be present or in the future, not past 

Other Aspects of an Enforceable Contract: 

Together with the main elements mentioned above certain other matters must be considered to 

determine whether a contract has been validly formed and is therefore enforceable. These are: 

• The persons entering the contract must have legal capacity, most importantly this relates to 

the effect of mental incapacity or the age of a party. There is legislation relating to minors 

contractual capacity, for example minors (property and contracts) Act 1970(NSW) 

• The contract must not be formed for an illegal purpose, For example, a contract to commit a 

crime, or that is contrary to Public safety, Or that compromises the administration of justice, 

will be unenforceable. 

• Each party’s consent to the agreement must be genuine. In this regard the contracts validity 

may be affected by one or more factors that the courts regard as vitiating( removing any real 

consent between the parties) 

Vitiating elements 

• Mistake- If the person makes a mistake of fact, the contract may be void ( this means, it 

never existed), or voidable ( capable of being rescinded and thereafter of no legal effect). 

The types of mistake that have this effect are: 

• Common mistake: Both parties are under the same misapprehension (mistaked about the 

same thing). 

• Mutual mistake: The parties are at cross purposes about the subject matter of the 

transaction 

• Unilateral mistake: One party is mistaken about the terms of the contract or the identity of 

the other party and other party knows this, or ought to know it 

• Non est factum (not my deed) – a Person signs a document Fundamental Different in 

character  from that which they thought they were signing. The defence of non est factum 



will only arise where the person has no ability to understand where they were doing and 

applying the defence does not lead to injustice 

Misrepresentation – At formation of a contract some of the statements or undertakings made by 

the parties will become part of the contract (terms); If one party Breaches a particular 

undertaking (breaches a term) the other party will have an action for breach of contract. 

Misrepresentation may be innocent, fraudulent or negligent, and if established a person may be 

able to rescind the contract 

Duress – A contract will be unenforceable if it was entered as a result of threats of or actual, 

physical harm to a person, or threats or damage to property, or to a person’s economic 

interests. In these situations there is a lack of free will in entering the contract. 

Unconscious dealing – Contracts will not be unenforceable simply because the terms of the 

contract are harsh or where the negotiations at entry to the contract were robust and one party 

takes a tough stance in order to secure a good deal. Contracts will be Unenforable where one 

party is at serious disadvantage or under a special disability, and the stronger party knew or 

ought to have known about it and takes advantage of the weaker party in a way which is not 

consistent with good conscious. That is, the contract is unconscionable 

• Contracts will not be enforceable where factors removing real consent are absent 

• Vitiating elements can include: misrepresentation, Duress, Undue Influence 

Terms are included into a contract in a number of ways: Both written and oral terms can be binding 

however if a term is in writing, and particularly if a contract is signed, the evidence for the 

incorporation of that term is strong Where a party seeks to rely on express oral terms in a (disputed) 

contract evidential issues arise Where terms are implied it will be through: custom or usage; 

previous course of dealings; statute; business efficacy (giving commercial meaning) 

Once a term is incorporated into a contract its status will affect the parties rights and obligations 

Terms can be conditions or warranties 

-Conditions – go to the core or meaning of the contract – breach enables termination and 

damages  

-Warranties – less important and the contract could still be performed even though this 

type of term breached – breach enables damages only 

• A contract can be terminated (discharged) by: Performance 

 – obligations carried out Agreement 

 – all parties decide to end Breach 

 – one or more parties breach terms Frustration 

 – unexpected radical change Operation of law – bankruptcy, death 

 

• Breach - A breach will occur where there is a failure to perform obligations under the 

contract Termination will only be available if the term breached is a condition In some cases 

termination will be available where one party indicates that they will not perform a term 

(condition) in the future – this is anticipatory breach 

 

 

 



• Frustration-Occurs where the performance of the contract is impossible (not just 

impractical or uneconomic) due to factors outside the control of the parties. The parties are 

discharged from their future obligations under the contract. Frustration requires: 

- Significant change in the nature and conditions affecting the contractual rights and 

obligations 

 -Neither party to the contract has caused the change 

- The change not contemplated at formation  

- Unjust to uphold the contract in new circumstances Codelfa Constructions v State Rail 

Remedies for breach 

-Damages – an amount of money awarded by the court to compensate a party who has 

suffered loss (financial, physical, or sometimes simply disappointment ) as the result of a 

breach Where a party sustains a loss by way of a breach an award of damages is intended to 

put them in the same position as if the contract had been performed  

Equitable remedies – such as specific performance; injunctions 

Assessment of damages: 

When a contract is breached a court will determine: - Which losses the party in breach will 

be liable for – this involves the question of remoteness of the damage - The amount or 

measure of the payment to the innocent party Both of these require a consideration of the 

question of causation Damages awarded by the court can be liquidated (specific amount set 

out in contract – genuine pre-estimate of loss) or unliquidated (determined by the court on 

the evidence) 

Equitable remedies 

Specific performance – an order to carry out the contract – this remedy is available where 

damages would not be appropriate – note that specific performance does not apply to 

contracts of personal service Injunction: An order of the court made to: 

 1) Stop a breach/conduct (prohibitory injunction) 

 2) Perform certain conduct/carry out a contract (mandatory injunction) 

 3) Retain the status quo for issues to be dealt with at a later date in court – interlocutory 

injunction 

 

Agency 

Agency is a form of contract law – however the doctrine of privity does not apply Where a 

contract is entered with a 3rd party by a person who is not taking the benefit of that 

contract (the agent) on behalf of a person who is taking the benefit (principal) a contract 

will be formed between the principal and the 3rd party Agency allows for contracts to be 

entered on behalf of others 

 

Provided agency is validly created the principal will have a contract with the 3rd party, as 

well as a contract with the agent – but the agent won’t be bound in contract with the 3rd 

party (however the agent may still be liable to 3rd party or principal in situations of an 

undisclosed principal; or agents acting outside their scope) Agency can be created: 

 - By express authority from principal to agent 

 - By ostensible or apparent authority where the agent has acted as an agent 

 - By ratification of agents conduct by the principal 

 

 

 

 



Cases – Sneak peak 

• Valid Contract -R vs Clarke – The WA Government offered a reward for information that 

may lead to the arrest and conviction of persons alleged to have murdered two policemen. 

Clarke was arrested, as an associate, in connection with the Investigation, although not 

accused of the crime. In return of the pardon he supplied information that led to the arrests. 

He claimed the reward but was denied by the court on the ground that the information 

supplied was not in relation to, or an acceptance of, the reward offer, but for the purpose of 

the Pardon 

 

• Valid Contract- Carlill vs Carbollic Ball – the company made a device that if you inhale and 

that stopped you getting a cold. Mrs carlill bought the device used it as a instructed and 

caught a cold, Mr Carbollic said we don’t know you bought it and if you wanted to accept the 

offer you should’ve come into the office so we knew you were using it properly, The court 

said the way you advertised the product was an offer to the whole world, Carbollic said it 

was a advertising puff but court denied him saying the Ad itself showed seriousness (bank 

deposit) and mrs carlill used the ball as instructed. Silence plus Conduct 

 

• Contract unconscionable dealing - Commercial Bank of Australia v Amadio(1983)  Mr and 

mrs amadio an Elderly Couple of little formal education and limited English language ability 

excusted a gurantee and mortgage( in favour as security for the guarantee) in favour of the 

commonwealth bank in order to enable an increase in the overdraft facility of a building 

company operated by their son vicenzo which the company could then use to pay certain 

outstanding debts, having an understanding of the difficult financial circumstances of the 

sons company, visited the amadios home. However, the document was not explained to the 

parents before they signed it, they did not read it and no copy was left with them, eventually 

the company was in a poor financial situation and went into liquidation how ever the 

amadios were not liable as it was unconscionable. 

 

• Contract – Frustration- Codelfa Constructions v State Rail- a contract landed between these 

two parties for the excavation of tunnels for the construction of the eastern suburbs Railway 

in Sydney. The contract provided Codelfa Constructions with dates and deadlines. Codelfa 

constructions commenced work 7 days a week and 3 shifts a day, unfortunate the project 

was noisy and caused vibration and caused an injunction by local residents and council so 

then it got changed to 6 days a week and only 2 shifts. By the end of they didn’t get the job 

done and when they went to court the high court ruled frustration. 

 

• Tort- Duty of Care- Donoghue vs Stevenson – The Plaintiff (Donoghue) and a friend were at a 

café. The friend ordered ginger beer and once she had poured it into the glass it was alleged 

the decomposing remains of a snail dropped out of the darkened, donogue had consumed 

most of the content before she realised and later became ill. Since Donoghues friend had 

purchased the drink Donoghue could not sue in breach of contract how her claim was 

Stevenson breached duty of care to his consumers and has caused injury through 

negligence-an area of civil law which as that time was largely untested. 

 

• Tort- Duty of Care -L Shaddock & associates Pty Ltd vs Parramatta Council – In that case 

advice was sought by a developer in relation to redeveloping certain land for commercial 

purposes. The Parramatta council were asked where there were any proposals for road 



widening in relation to the land. The council replied both verbally and in writing, that no 

proposals for road widening existed, this advice was incorrect and as a result certain parts of 

the land become unsuitable for development thereby causing the developer financial loss. 

The High court held that the council owed a duty of care to give accurate advice in the 

circumstances as it was the competent authority and has the relevant skill in relation to the 

request. Importantly the high court had found that the council either knew or should’ve 

known that the developer has intended to rely on the information. That is, reliance was 

Reasonably Foreseeable 

 

• Tort-Breach-Paris vs Stepney Borough Council (1951) the plaintiff who was blind in one eye 

was carrying out his duties as a fitter for the defendant council. The council was aware of the 

plaintiffs condition. While hammering a rusty bolt a piece of metal struck the plaintiff in his 

good eye. As a result he became totally Blind. The plaintiff alleged that the council was 

negligent not supplying or requiring the wearing of protective goggles. The court found out 

that negligence existed and that a reasonable person in the council’s position should have 

been influenced not simply by the probability of the event but also by the gravity should 

such an event occur. 

 

• Tort-Causation- Modbury triangle shopping centre Pty Ltd vs Anzil – a person employed by a 

tenant of a shopping centre was injured when he was assaulted in the shopping centre car 

park at night. It was alleged that but the poor lighting in the car park the injuries would not 

have taken place. That is, the plaintiff argued that the lack of lighting caused the assault. The 

high court held that although the poor lighting may have had an impact on the event 

occurring it did not in itself cause the plaintiffs injuries. 

 

• Tort-Vicarious Liability-Cassidy vs Ministry of health – the plaintiff entered hospital for an 

operation to fix two stiff fingers following the operation by a doctor employed by the 

hospital, the desired result was not achieved. Instead of fixing two stiff fingers the outcome 

of the operation and hospitalization left the plaintiff with four stiff fingers and little use of 

his hand. The plaintiff alleged that a person or persons involved with this treatment has 

been negligent and brought proceedings against the hospital even though it was impossible 

to identify that actual cause of the damage court held the defendant hospital vicariously 

liable for the negligence 

 

 


