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Constitution notes  
  
Section 124  
S124(1): A company has the legal capacity and powers of an individual Doctrine of ultra 
vines: to protect a company’s shareholders and creditors.   
Effect on constitution and replaceable rules  

S140(1) provides that a company’s constitution and any replaceable rules that apply to 
a company have effect as a contract between  

(a) The company and each member  
(b) The company and each director and company secretary  

(c) A member and each other member  
S136(2): A company may modify or repeal its constitution, or a provision of its 
constitution, by special resolution  
S140(1)(a) & (c): Contracts are alterable and the alteration will bind even those 
members who voted against the modification  
NRMA Ltd v Snodgrass: The terms of the S140(b) contract can be altered by a special 
resolution of members and the alteration will bind the company’s directors and 
secretary  

Contract between company and members: S140(1)(a)  
Hickman v Kent or Romney Marsh Sheep-Breeders’ Assoc  

- Company can take action against its members to force them to comply with the 
provisions in the constitution or applicable replaceable rules where they are 
unwilling to do so voluntarily  

- Member is able to force the company to comply with the provisions of its 
constitution  

- Held that members may enforce only those provisions that confer rights on 
members in their capacity as a member  

Outside capacity  

Eley v Positive Government Security   

- Members cannot enforce provisions in the constitution that purport to give them 
rights in some other capacity other than that of a solicitor or a promoter  

- Facts: Company ceased to employ Eley as a solicitor and it was held that the 
constitution conferred no rights on a member where it seeks to enforce a right in 
capacity other than as a member  

- S232: enables members to enforce rights where the constitution or applicable 
rules have been breached even though the member may be affected outside 
capacity  

Non-members  
Forbes v New South Wales Trotting Club Ltd  

-  Constitution does not have the effect of an enforceable contract between a 
company and non-members even if the constitution purports to give them rights.  

Contract between the company and its directors and secretary: S140(1)(b)  
Shareholders have the right to alter the constitution. If the constitution is altered, there 
will be no breach of the S140(1) contract.  
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- If company does not adequately provide procedure for removal, members can 
resolve to alter constitution under S136(2) to allow for removal without 
exposing the company to liability for wrongful dismissal.  

Shuttleworth v Cox Bros & Co (Maldenhead) Ltd  

- Company’s constitution contained a provision that appointed a person director 
for life. Company altered constitution and add an additional ground for removal, 
enabling director to be removed upon written request signed by all other 
directors. Such request was signed and director dismissed  

- Court rejected argument that the clause in the constitution appointing the 
director created a contract that could not be varied without his consent  

Allen v Gold Reefs of West Africa Ltd  

- Company cannot avoid its contractual obligations under the separate contract by 
altering it constitution  

Contract between members & each other member: S140(1)(c)  

- Applies where a company’s constitution contains a pre-emption clause  
- Gives pre-emption rights to existing shareholders on the issue of additional shares  

Andy Kala Pty Ltd v EJ Doherty (Northcote) Pty Ltd  

A dispute between members of a professional body relating to unethical poaching of 
clients did not come within S140(1)(c) so as to create a legally enforceable agreement 
constituted by the constitution of the professional body. The dispute did not involve 
issues concerning the nature or incidence of the members’ relationships.   

 

Altering the constitution  

Shareholders may alter a constitution or displace a replaceable rule by passing a special 
resolution.  
  
S135(2): A company may displace or modify any one or more of the replaceable rules 
that applies to it by adopting a constitution  
S136(1)(b): A company adopts a constitution if it passes a special resolution to that effect   
S136(2): A special resolution is also required to modify or repeal a constitution or a 
provision of a constitution  
  

** SPECIAL RESOLUTION **  
Section 9 defines a “special resolution” as a resolution passed by at least 75% of the votes 
cast by members entitled to vote on the resolution  

  
S249L(1)(c): Requires the notice of the meeting at which a special resolution is 
proposed to set out an intention to propose the special resolution and state the 
resolution.  
 


