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Negligence 

A tort is a civil wrong arises by operation of law/Actions in negligence dominate tort law. Civil Laws (Wrong) 

Act (2002)(ACT) 

1. Negligence: failure to exercise reasonable care and/or skill.  

Law of negligence expanded since Donoghue v Stevenson [1932] AC 562  

2. Negligence actions: o Involving injury to persons or property 

o Purely economic loss-Liability is more difficult to establish in cases of pure economic loss 

3. Elements: (under common law and statute) Donoghue v Stevenson 

3.1. Duty of care 

a) The plaintiff must prove that defendant owes pl. a duty to take reasonable care or exercise reasonable skill 

1) harm of the kind they suffered was foreseeable 2)not unreasonable to impose a duty on the de.to take care 

not to do nothing that would cause that harm 

Was it reasonably foreseeable that def.’s conduct could injure pl. if def. did not exercise reasonable care or skill? 

(Donoghue v. Stevenson) 

-In actions concerning personal injury or property damage, on the “reasonable foreseeability” test needs to be 

satisfied (not for cases of pure economic loss). 

b) Neighbour principle:  

any person who is so closely and directly affected by what you do that you ought reasonably to have them in 

contemplation as being so affected when you are directing your mind to the acts or omissions which are called in 

question. 

“You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to 

injure your neighbour.”  

c) Obvious duty of care: a driver of a motor vehicle owes a duty of care to other road users 

d) Omission to act: at common law, there is generally no duty to take positive steps to protect a person (no duty to 

rescue) 

 Exceptions: school owes a duty of care to protect its students (Commonwealth of Australia v Introvigne）

doctor has a duty to warn a patient about the risks involved in a procedure (Rogers v Whitaker) – surgeon 

negligent in informing risk 

3.2. Standard of care & breach of duty 

a) Prove a breach of duty, prove: owed a particular ‘standard of care’/de. failed to meet the required standard or 

fail to take the appropriate precautions. 

-Civil Law (Wrongs) Act 2002 ACT s42- standard of care-a reasonable person in the def’s position in possession 

of the in that the def. had or ought reasonably to have had. 

Standard of care-use an objective test to assess if D met standard of care of a reasonable person 

1) D as a professional is expected to have same expertise as person in that particular profession 

 (Rogers v Whitaker)- surgeon failed to inform patient risk of surgery 

2) If D is a child, see whether D has standard of care expected of child of similar age & experience  

(McHale v Watson)- Held standard of care apply as ‘child of 12 yr  old’, judged by a lower standard 

3） Standard of care applying to a learner driver (Imbree v McNeilly) HC held that a learner driver is expected 

to exercise the same level of care as a reasonably competent driver, including in relation to the person 

supervising them.  

(Overruled its 1986 decision in Cook v Cook- The standard of care will be lowered accordingly, where the pl. is 

aware that the def. is an inexperienced driver.) 
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b) Ask: what would a reasonable person in the position of the defendant have done in response to the reasonably 

foreseeable risk? ( s 43 precautions against risk-general principles) 

-If the plaintiff can establish that the defendant owed them a duty of care, the plaintiff then has to establish 

whether the standard of care the defendant has exhibited has been breached, determined: (all have to be 

satisfied)/A person is negligent in failing to take precautions if: (if not, action fails) 

1) Risk was foreseeable 2) Risk was not insignificant 3) a reasonable person would have taken those precautions 

c) Balance various factors-ACT-Civil Law (Wrongs Act) s 43(2): 

1) the probability of harm occurring-level of precaution vary according to risk of injury  

(Bolton v Stone)- club owed S a duty of care, but it has not been breached, probability of occurrence is not high 

2) the likely seriousness of the harm-Level of precaution vary according to seriousness of harm  

(Paris v Stepney)- Held council owed duty of care, foreseeable P blind if don’t provide safety goggles.Safety 

goggles are of little cost. Serious harm to P, being total blind. 

3) the burden of taking precautions-- (e.g. difficulty of obtaining safety equipment) Consider what was 

expected of D when deciding on burden of taking precautions (Bolton v Stone) 

4) social utility of the defendant’s conduct-Level of precaution vary with social utility of D’s conduct  

(Watt v Hertfordshire City Council)- Held: no breach, social utility of rescue more than the action of 

unsuitable loading. 

d) Public authorities:  

1) (Waverley Council v Ferreira) - Held risk was foreseeable to council, risk was severe and a reasonable person 

would have taken precautions to avoid the risk, social utility not relevant./(Road and Traffic Authority of NSW v 

Dederer)- Held council not liable, people have received enough warning not to dive on the bridge 

2) Other cases where local councils were sued for failure to warn of dangers of diving in shallow water:  

(Nagle v Rottnest Island Authority) – council liable  (Vairy v Wyong Shire Council)– council not liable 

3) Liability of public authorities in Civil Law (Wrongs) Act 2002 ACT 

s110 - Functions to be exercised are limited by financial resources 

s111 - Only a breach of statutory duty if no authority could have considered the act 

s112 - Not liable if claim based on failure of authority to regulate an activity 


