
CONSTITUTIONALISM AND THE RULE OF LAW 
 

Australia: A Constitutional Hybrid 
See: Blackshield and Williams @ 2-6 and Blackshield and Williams @ 25-29 

 
There are two main elements to a Constitution: it is both the legal source of legitimate authority 
that provides for the power and limits of government actions and is hierarchically superior to 
other laws. Constitutions may be either written or unwritten.  
 
The Commonwealth of Australia came into being on 01 January 1901, when the Commonwealth 
of Australia Constitution Act 1900 (Imp) entered into force and the Constitution incorporated 
into that Act began to operate.  

 
 
While the Australian Constitution does not mention offices such as that of the Prime Minister or 
bodies like Cabinet it does specify that the Queen and her representative possess a range of 
important powers. The Queen is able to disallow or annul laws made by the federal Parliament 
(s 59 of the Constitution).  
 
That provision is obsolete in reality: The Queen and the Governor-General have little scope to 
act independently of advice. It is by convention that they normally act on the advice of the Prime 
Minister and other Ministers.  
 
Representative government means government by the people through their elected 
representatives: 
 
 The power of the Crown is controlled by the ministry.  
 The ministry is controlled by the Parliament.  
 The Parliament is controlled by the electorate.  
 
Responsible government means that the executive arm of government is responsible to 
Parliament for its actions.  
 
The Parliament is the central institution through which all of the disparate elements of the 
system of government are welded into a consolidated chain of command.  
 
The unifying theme resulting from the elements borrowed from the United States Constitution 
is the need to protect the people against the power of government by distributing and 
dismembering that power in ways that ensure there is no single consolidated chain of 
command. 
  
The powers of government are divided by a separation of powers and by federalism. The 
separation of powers is the allocation of legislative, executive and judicial functions to distinct 
institutions at least partially independent of one another.  

The Australian Constitution is a hybrid of ideas and models: From the UK it took the essence 
of the Westminster system of representative and responsible government within the 
framework on a constitutional monarchy. Adopted from the US Constitution were concepts of 
federalism, the separation of powers and judicial review.  
 



 
 
This separation of powers is distinct from that which is referred to in State Constitutions: there 
is no strict separation between the legislative and executive power and Parliament can and does 
delegate legislative power to the executive.  
 
Federalism allocates all governmental powers (and especially legislative powers) amongst 
different political and territorial units. These allocations themselves are subject to checks and 
balances – including the ability of the courts to exercise a power of judicial review to strike 
down laws and governmental action found to be inconsistent with the Constitution.  
 
AV Dicey on constitutional law in Introduction to the Study of the Law of the Constitution (1885): 
All rules which directly or indirectly affect the distribution or the exercise of the sovereign 
power in the state.  
 
Sir Ivor Jennings on the definition of a constitution in The Law and the Constitution (1959): The 
rules governing the composition, powers and methods of operation of the main institutions of 
government, and the general principles applicable to their relations to the citizens.  
 

 
Representative and Responsible Government 

See: Blackshield and Williams @ 2-6 
 

 

 
In Australia, governments, ministers and MPs are kept accountable by a number of methods:  
 
 Parliamentary sittings are open to the public. 
 Parliamentary proceedings are open for public comment. 
 Parliamentary proceedings are televised and streamed live. 
 Parliamentary proceedings are transcribed in the Hansard. 
 MPs can ask questions of ministers or other MPs in question time.  
 

Legislative: Enacts and amends laws (s 1 of the Constitution).  
Executive: Frames policy and is responsible for the administration of laws and relations with 
other nations (s 61 of the Constitution).  
Judicial: Interprets and applies the law and resolves disputes (s 71 of the Constitution).  
 

Representative government is a political system whereby the people choose a government, 
and, therefore, the government represents the people. This means that the elected 
government must act on the behalf of the views of its electors. In order to ensure that the 
government is constantly reflecting the interests of the people in its legislation, elections are 
held regularly. For instance, elections to federal parliament occur every three years. If the 
government or members of parliament fail to represent the views of their constituents, they 
will likely not be re-elected. 
 

Responsible government is a political principle which states that governments and 
members of parliament must be accountable for their actions. A government is accountable 
and answerable to its parliament, and therefore parliament is accountable and answerable to 
the people.  
 



The Australian Senate is best understood as a house of review which helps hold government 
accountable within a modern parliamentary system of responsible party government - the 
hallmark of which is found in the existence of powerful and disciplined political parties and the 
consequent establishment of party government (rather than parliamentary government). 
 
The argument can be made that Australia is the true inheritor of the Westminster traditions of 
limited and responsible parliamentary government. The House of Commons in England is 
utterly sovereign: it is restrained neither by a formal written constitution nor by the existence 
of an upper house with an effective veto power. Legally, the English House of Commons could, at 
the stroke of a pen, abolish elections and vote in favour of its own eternal existence. It behaves 
the way it does because of the reality of - and commitment to - democratic politics and not 
because of any formal or legal inhibitions. Party majoritarianism then is seen in its fullest 
flowering in England. A case could be made that responsible government is limited government 
– not mere majoritarianism – but government held accountable to the parliament and whose 
legislation is subject to oversight and review. 
 
 

Political and Legal Constitutionalism 
See: Blackshield and Williams @ 4-6 

 
 

 

 

 
To be effective a political constitution would clearly require strong and vibrant politics. It would 
further require those performing the scrutiny function to take that function seriously and to 
have a relatively high degree of independence from the government of the day.  
 
For a legal constitution to be effective the same initial criteria of seriousness and independence 
are equally important as in the political constitution model.  
 
The Australian Constitution exhibits a strong adherence to political constitutionalism but is 
leavened at the federal level – and to a lesser extent at the state level – by a commitment to legal 
constitutionalism. The availability of judicial review is antithetical to parliamentary sovereignty: 
it is the juxtaposition of these two concepts that represent the tensions at the centre of 
Australian constitutionalism.  
 
 
 
 
 
 
 
 
 
 

A political constitutional is one in which those who exercise political power are held to 
constitutional account through political means and through political institutions (Parliament).  
 

A legal constitution is one that imagines the principal means – and the principal institution – 
through which the government is held to account is the law and the court-room.  
 



Key Federal Elements of the Australian Constitution 
 

 
There are numerous examples of federal elements within the Australian Constitution:  
 
 The taxation power disallows discrimination against states (s 51(ii) of the Constitution).  
 The Commonwealth cannot give preference to one state over another (s 99 of the 

Constitution).  
 There can be no discrimination against residents of another state (s 117 of the Constitution).  
 The key distribution of legislative power is provided for in the Constitution: s 51 of the 

Constitution refers to concurrent powers and the powers in s 52 of the Constitution are 
exclusive powers. Any inconsistency between concurrent powers is dealt with in s 109 of the 
Constitution.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 

 

Written versus unwritten constitutions 
 

 
It is sometimes said that a constitution may be either written or unwritten.  
 

 

 
 
Australian constitutional law is both written and unwritten. The written document known as the 
Australian Constitution is set out in s 9 of the Commonwealth of Australia Constitution Act 1900 
(Imp). It is complemented by the Statue of Westminster 1931 (Imp) and the Australia Act 1986 
(Cth) and is supplemented by the common law and unwritten conventions.  
 
A constitution may also be either rigid or flexible.  
 

 
 
Thus a flexible constitution whereby constitutional rules restricting the powers of Parliament 
can be amended to remove those restrictions by Parliament exercising its ordinary powers. In 
order to enact a constitutional change under a rigid constitution, the legislative body may have 
to follow a special and more difficult procedure or the mechanisms for change may be assigned 
to some other body or process altogether.  
 

A written constitution is one which is found in one or more than one legal documents duly 
enacted in the form of laws. It is precise, definite and systematic. It is the result of the 
conscious and deliberate efforts of the people. It is framed by a representative body duly 
elected by the people at a particular period in history. A written constitution is generally rigid 
and a procedure separate from that of enacting ordinary law is provided for its amendment or 
revision. In other words, a distinction between constitutional law and ordinary law is 
maintained. The first is regarded as superior to the second. A written constitution may also be 
termed as an enacted constitution. 
 

An unwritten constitution is one in which most of the principles of the government have never 
been enacted in the form of laws. It consists of customs, conventions, traditions, and some 
written laws bearing different dates. It is unsystematic, indefinite and un-precise. Such a 
constitution is not the result of conscious and deliberate efforts of the people. 
 

Dicey explained the difference between rigid and flexible constitutions as follows: a flexible 
constitution is one under which every law of ever description can be changed with the same 
ease and in the same manner by one and the same body whereas a rigid constitution is one 
under which certain laws generally known as constitutional or fundamental laws cannot be 
changed in the same manner as ordinary laws.  
 



The Australian Constitution is therefore a rigid constitution as amendments are initiated by the 
Commonwealth Parliament but can only be effected by a referendum satisfying the 
requirements of s 128 of the Constitution.  
 
 
 


