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PERSONALITY, STATEHOOD, SELF-DETERMINATION AND RECOGNITION – SUMMARY 

 

STATEHOOD 

Montevideo Convention on Rights and Duties of States 1993, Article 1 

The State as a person of international law should possess the following qualifications: 

a) A permanent population 
b) A defined territory 
c) Government 
d) Capacity to enter into relations with other States 

 

Crawford (2006) has suggested that these requirements have recently been supplemented by others 
of a more political or moral character – independence achieved: 

i) In accordance with the principles of self-determination 
ii) Not by the use of force in violation of art.2(4) of the UN Charter 
iii) Not in the pursuance of racist policies  

 

1. POPULATION 

no lower limit – e.g. Nauru; Vatican City  

but must be permanent  

Allows for a degree of nomadic population – provided it lives within the borders of the state  

 

2. TERRITORY 

No minimum 

boundaries do not have to be accurately delimited or exactly defined or undisputed – enough they 
have sufficient consistency 

 Deutsche Continental Gas-Gesellschaft v Polish State 

 

3. GOVERNMENT 

A practical identity – an effective government exercising control over a defined territory 

Stable and political organisation; public authorities strong enough to assert themselves 
throughout the territory 

Aaland Islands case 

Consider failed states, civil war (Somalia), international territories (Kosovo under UNMIK after 
unilaterally declaring independence) 
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SECESSION 

Secession by consent; or 

Where the group is: Reference re Secession of Quebec case (1998) 

 A former colony 
 Oppressed (e.g. under foreign military occupation) 
 Denied meaningful access to government to pursue their political, economic, social and 

cultural development 

it was flagged in this case that there is a possibility that a non-former colony may secede where there 
are human rights violations  

 

SUCCESSION 

Treaties generally not binding on successor state  

 Exceptions: boundary and territorial treaties 
 

RECOGNITION 

Can be express or implied 

Can be retroactive – e.g. UK and FRY – dates back to the actual commencement of the activities of 
the recognised authority  
 

Recognition of governments 

De facto (in fact but not necessarily official authorised) – less controversial – e.g. Australia and ET 

De jure (in law) – Estrada Doctrine (1930) – Mexico no longer practice recognition of governments – 
UK, US and Australia have similar practices now 

See Woodhouse factors re determining whether a government exists as a government of a state 

Consider executive certificates 

 

LEGAL PERSONS 

International Organisations 

UN is an international person – but the rights and duties it possesses depends on its purposes and 
functions as specified or implied in its constituent documents and developed in practice  

Reparations for injuries suffered in the service of the UN case (1949) 

 

Only states can contribute to the formulation of law but other entities can be given a capacity to act 
internationally within the ambit and actual exercise of their own functions with the resulting 
international juridical personality and capacity which is its necessary and natural corollary  
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TITLE TO TERRITORY – SUMMARY 

Acquisition of territory by: 

1. Occupation 
2. Prescription 
3. Cession 
4. Conquest 
5. Accretion and Avulsion 

 

CRITICAL DATE AND INTERTEMPORAL LAW 

Acts not to be taken into account subsequent to critical date unless simple manifestations of 
previous acts or not undertaken to improve legal position  

Intertemporal law – act to be settled with regard to law contemporary with it  

Apply to both initial claim of sovereignty and then continued manifestation of it 

 

OCCUPATION 

Where the land is not terra nullius – no socially or politically organised population (Western Sahara) 

2 requirements: 

1. Possession 
2. Administration  

Possession: 

Requires a formal declaration; formal act with intention to occupy (Island of Palmas case) 

Someone with state authority (Anglo Norwegian Fisheries case; Clipperton Island case) 

 

Administration: 

peaceful and continuous public display of territorial sovereignty (Island of Palmas; Kasikili/Sedudu 
Island case) 

 Exceptions: inhospitable/uninhabited – Clipperton Island case 

But actual display prevails over title with no actual display (Island of Palmas) 
 

1. Territorial Sovereignty: 

i.e. the exclusive right to display activities of the state – activities exercised a titre de souverain 
(Kisikili/Sedudu Island case; Island of Palmas) 

satisfied with little where the other state could not make out a superior claim – especially where the 
area is thinly populated or unsettled – Eastern Greenland case; Pulau Ligitan case 
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2. Peaceful display: lack of protest for a sufficient duration by other states (Island of Palmas) 
3. Continuous: 

Enough that it go back far enough to enable other claimants to have a reasonable chance of 
asserting rights but does not have to go back a very distant period (Island of Palmas) 

Can be intermittent depending on the nature of the island (Eritrea v Yemen) 

4. Public 

 

Other issues: 

Contiguity  

Rule of contiguity has no foundation in international law 

Determining sovereignty based on distance – nearest continent or island of considerable size 
where the island is outside of territorial waters 

It may not constitute a basis for title, but may create a rebuttable presumption of title in some 
circumstances 

 

Continued display of authority: 

2 requirements: Eastern Greenland case 

1. The intention and will to act as sovereign 
2. Some actual exercise or display of such authority  

 

PRESCRIPTION 

1. Adverse possession – exercising authority for so long that the previous sovereign is regarded 
as having forfeited title 

2. Immemorial possession – for so long that any competing claims have been forgotten 

 

HISTORICAL TITLE 

Rejected as a basis for a claim in Land and Maritime Boundary between Cameroon and Nigeria case 

 Essence lies in proven long use 

 

LOSS OF TITLE 

 Abandonment: Loss of title by dereliction requires an intention to abandon (Clipperton 
Island case) 

 Acquiescence: where the conduct of the other state calls for a response, silence may = 
acquiescence may = sovereignty will pass (Pedra Branca case) 

o Title > effectivite where no acquiescence – eg Cameroon and Nigeria case (2002) 
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CONQUEST 

Threat or use of force to acquire territory 

Illegal today – contrary to article 2(4) of UN Charter – BUT, relevant under intertemporal law 

See eg Manchukuo 

 

CESSION 

Transfer of sovereignty – must intend that sovereignty will pass 

 Acquisition of governmental powers without an intention to cede sovereignty will not suffice 

cf eg Liechtenstein and Switzerland (manage external affairs); Bhutan (protected states) 

Gibraltar (Spain & Britain) 

 

ACCRETION AND AVULSION 

A State may attain sovereignty over new land as a result of natural forces 

Accretion: where it happens slowly – e.g. gradual movement of a river bed 

 Boundary will change with it 

Avulsion: where it happens suddenly – e.g. creation an island in territorial waters by volcanic action 

 Boundary will not change with it (Chamizal Arbitration (US v Mexico) (1911)) 

  


