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Criminalization (1) (2) 46-54, 58-61, 82-94, 97-110, 134-143 
Defining Crime  

- “A crime is a legal wrong that can be followed by criminal proceedings which may result in punishment” 
- The domain of criminal jurisprudence can only be ascertained by examining what acts at any period are declared by the 

State to be crimes, and the only common nature they will be found to possess is that they are prohibited by the State and 

that those who commit them are punished 

- Essentially a crime is anything which is called a crime 

o In considering whether new offences should be created, factors considered include whether; 

▪ The behaviour in question is sufficiently serious to warrant intervention by criminal law 

▪ The mischief could be dealt with under existing legislation or by using other remedies; 

▪ The proposed offence is enforceable in practice; 

▪ The proposed offence is tightly drawn and legally sound; and  

▪ The proposed penalty is commensurate with the seriousness of the offence 

- Harm: the characteristic shared by all forms of criminal action is that they are harmful 

o This is contested in cases such as sex work and drug offences  

Colonialism and Indigenous Peoples  

- Colonialism systematically placed Aboriginal Australians in a lower socioeconomic standing 

- There has been significant evidence of criminalisation of a wide range of Aboriginal behaviours and customs  

- The Royal Commission into deaths of Aboriginal People in Prison 

o A high legal professional was set up but the then government to inquire about the 100 deaths in jail and police 

custody 

o The commission was looking at the number of case studies of people who died and a lot of it had to do with 

police negligence 

o The case on page 88. Smith— he was one of the people who died in custody, waiting for trial and being denied 

bail 

- Aboriginal Overrepresentation 

o by 23 years old 75 % of Ab population have been cautioned by police compared with 17% of non-aboriginal 

population 
o Prior to 1970, they don't have that much exposure to the criminal justice system, after citizenship was granted 

and they have more exposure to police, they are then incarcerated at a higher rate 

o Ironically, with the grant of full citizenship right to Aboriginal people in 1971 and the repeal of the paternalistic 

Native Welfare Act, an immediate consequence was a rapid rise in their level of incarceration 

The Criminal Process (1) 259-286 
The Ubiquity of Discretion 

- The criminal process is riven with discretion at every stage 

o The law (statute and common-law provisions) is arguably more of a resource than some form of prescriptive 

code to be implemented   

- The extent of discretion: 

o Once a particular event occurs or a situation exists decisions are made by members of the public, participants, 

witnesses, other agencies (in many cases the police themselves) whether a particular incident constitutes a crime 

or is at least a matter with which the police might assist and then whether to report the event to the police 

- Regulating police discretion  

o The NSW Youth Offenders Act 1997 

▪ Research suggests that the system of warnings, cautions and conferences established by the Act 

remained successful in reducing re-offending rates for young people who would previously have 

proceeded straight to court  

o NSW DPP Prosecution Guidelines, Guideline 4 “The Decision to Prosecute” 

▪ The public interest is the paramount criterion.  The question whether or not the public interest requires 

that a matter be prosecuted is resolved by determining; Further criteria pg. 269 

• Whether the admissible evidence available can establish each element of the offence 

• Whether it can be said that there is no reasonable prospect of conviction by a reasonable jury 

properly instructed as to the law 

• Whether discretionary factors nevertheless dictate that the matter should not proceed in the 

public interest  

- The ‘Chaser’ Case 

o After a saterial prank where 11individuals entered into a politically restricted zone the DPP dropped the case 

since, The DPP stated that by waving The Chaser through, they had granted permission to be in the restricted 

zone. A further defence was available: all members charged, except Morrow, could argue that they were present 

for work-related purposes, and part of their employment was to be with Morrow, who was directing the stunt. 

Two tiers of justice 

- Highlights the significant differences between summary justice administered by magistrates and high court justice 

administered by judges  



- Magistrates and Lower Courts 

o Magistrates committing an accused for trial is a two-step process 

▪ 1) under section 62(1) of the Criminal Procedure Act: must determine after the prosecution evidence 

has been produced whether it is “capable of satisfying a jury, properly instructed, beyond reasonable 

doubt that the accused person has committed an indictable offence”  

▪ 2) (s63) the defendant is asked if they wish to make a statement or call any evidence and if they do it is 

taken down in writing  

o Committals were streamlines in 1987 through the mandatory use of written statements (Criminal Procedure Act 

ss 74, 75, 76) 

- Supreme and District Courts 

o Appellant jurisdiction of the higher courts; see chart pg. 277 

▪ In 1912 the NSW legislature passed the Criminal Appeal Act, with similar legislation following in 
other States, constitution courts of Criminal Appeal out of the various Supreme courts 

• The complexity of the appeal process has been questioned recently, NSWLRC recommended 

appealing legislation to streamline criminal appeal process  

o  Section 6 of the Criminal Appeal Act provides that on an appeal under s%(1) against conviction: 

▪ the court shall allow the appeal if it is of the opinion that the verdict of the jury should be set aside on 

the ground that it is unreasonable, or cannot be supported, having regards to the evidence, or that the 

judgement of the court of trail should be set aside on the ground of the wrong decision of any question 

of law, or that on any other ground whatsoever there was a miscarriage of justice, and in any other case 

shall dismiss the appeal… 

- Appeals to the High Court 

o Section 35(1) of the Judiciary Act 1903 (Cth) gives the HC jurisdiction “to hear and determine appeals from 

judgements of the Supreme Court of a State” or “any other court of a State given or pronounced in the exercise 

of federal jurisdiction”  

o The Carroll Case: High profile Queensland case involving a man who had previously been acquitted of 

murdering a 17-month-old girl and became a reference point for political intervention against the double 

jeopardy principle 

▪ Premire vowed to make changes resulting in 

• Changes introduced by the Crimes (Appeal and Review) Amendment (Double Jeopardy) Act 

2006 and the Crimes (Appeal and Review) Amendment (DNA Review Panel) Act 2006 

• In Warfield (1994) Hunt CJ summarised the Court of Criminal Appeals’ approach to Crown 

appeals; “when, in response to a Crown appeal, the appellate court re-sentences an offender, it 

ordinarily gives recognition to the element of double jeopardy involved (twice standing for 

sentence) by imposing a sentence which is somewhat less than the sentence that is considers 

should have been imposed in the first instance” and that “an appellate court has an overriding 

discretion which may lead it to decline to intervene, even if it comes to the conclusion that 

error has been shown in the original sentencing process” 

The Criminal Process (2) pg. 286-301 (3) pg. 333-346; 348- 357; 375-377 (4) pg. 301-317; 391- 394 (5) 

408-425 
McBarnet: Two Tiers of Justice (lack of due process) 

- In his view there are two tiers, one in ideology and one is not 

- The higher courts deal with a small portion of cases, but the lower courts deal will do many and therefore lack due 

process 

o Reasons: 

▪ ideology of trivially 

▪ too trivial to interest public 

▪ give trivial penalties 

- However: 

o Still invoice state intervention in the citizen’s liberty 

o Offences and penalties may trivial from the outsider but not from the prospective of the accused 

- Not too trivial for the state to prosecute 

Contemporary research  

- ‘Getting through the list: judge craft and legitimacy in the lower courts’ 

o lower court  first instance court’s jurisdiction 
▪ Active time management: Magistrates deal with a host of issues including determining adjournments, 

decide bail ect… 

o Problems:  

▪ Main aim is to get through the list and move the cause along 

▪ Significant normative and practical limits on magistrate’s ability to exercise judge craft 

o Actions taken: 

▪ Magistrates end up undertaking active intervention in contrast to the adversarial system 

o However, this allowed magistrates to give the impression that they were genuinely engaging with claims and 

concern 

- ‘Judicial behaviours and gender legitimacy’ 

 


