
LAW1111 Unit Notes 
 

WEEK ONE: INTRODUCTION & THE AUSTRALIAN LEGAL SYSTEM 
 

“The Australian legal system shares much of its history with the English legal system.” 
 
International Legal Systems  
× Common Law – The basis of legal systems mostly colonised by England. 
× Civil Law – The basis of legal systems mostly colonised by Spain and Portugal. 
× Sharia Law – The basis of legal systems in the Middle East.  
× Customary Law – The earliest sources of law originating from Indigenous people. 
 
Legal Theories (Jurisprudence)  
× Natural Law – Rules that conform to ideas of morality. 
× Legal Positivism or Black Letter Law – The view of the law as it is, not as it ought to be. 
× Feminism Jurisprudence – The law is seen to systematically favour the interests of men. 
× Economic Analysis of Law – The law is judged on its economic efficiency. 
× Critical Legal Theory – Law is politics.  

Natural law and legal positivism lie on different ends of the spectrum, with former believing 
morality is intrinsic to the law and latter believing morality and the law are separate.  
 
Categories of Law 
× Public vs Private – Public law governs relations between individuals and the state, 

whereas private law governs relations between individuals.  
× Civil vs Criminal – Civil law is concerned with private disputes, whereas criminal law is 

concerned with the punishment of offenders by the state. 
× Common vs Statue – Common law is law made by judges during court cases, whereas 

statue law is law made by parliament and assented to by the Head of State.  
 
Roots of English Law 
The Norman Conquest of 1066 set in motion a train of events that lead to legal system of 
common law. It was given the name common law because it unified the political entity of 
England and made the laws of all localities common.  
 
English Law Definitions 

Feudalism – A hierarchal system of social and political organisation.  

Common Law – An English court of law that could only award money damages.  

Equity – An English court of law, which in opposition to common law, had judgements 
grounded in Christian principles and could issue injunctive relief.  

Stare decisis – A legal principle where courts are obliged to respect the principles 
established by prior decisions. 

Writs – A written command a plaintiff sends to a defendant (civil law).  

Legal fictions – Fabricated facts that extend existing law to cover a novel situation.  



Modern Constitutionalism 
Modern constitutionalism as we know it began in 1215 when King John signed the Magna 
Carta or “The Great Charter”. The Magna Carta restricted the King’s power, forced him to 
consult with the King’s Council and gave certain liberties to the people.  
 
Constitutional Principles  
The rule of law is a constitutional principle imposing limits on a government’s powers.  
× Governments can operate only if they have the specific legal authority to do so.  
× No man or woman is above the law.  

The separation of powers is a system of “checks and balances” that separates the three 
branches of government. This avoids the concentration and abuse of power.  
× Legislative – Makes the law. 
× Executive – Administers the law. 
× Judiciary – Adjudicates the law.  

However, in Australia, the executive is made up of members of the political party which 
controls the legislature. This means that there is a slight overlap between the branches.  

Parliamentary supremacy places the legislative above the executive/judiciary. 
× Parliament can make and unmake any law. 
× If parliament has the power to make laws (in accordance with the Constitution), the 

exercise of that power cannot be challenged or reviewed by the judiciary. 

Responsible government is a principle that ensures the government is answerable to the 
parliament, and therefore to the people. Ministers are responsible to the parliament, 
especially since they are expected to answer questions during question time. All members 
of parliament are directly answerable to the community through the electoral process. 
 
English Settlement  
International law recognised three ways for a country to acquire new territory.  
1. Conquest – The laws prior to takeover remain in force until changed by the new power. 
2. Cession – The laws prior to takeover remain in force until changed by the new power. 
3. Settlement – The laws of the new power are enforced immediately. 
 
Terra Nullius  
Australia was originally deemed to be settled, rather than conquered, as it was considered 
uninhabited. Uninhabited land was known as terra nullius, land belonging to no one. Land 
could only be considered habited if its occupants had a recognisable legal system. 
 
Common Law in Australia 
English settlement on 26 January 1788 brought common law to Australia. However, for the 
first few years NSW was a penal colony under military rule, due to the confusion over 
English law’s applicability in settled colonies. To erase any doubt, the imperial parliament 
(British parliament) passed a statue. 

Ø Australian Courts Act 1828: Provided that all statues in force in England were applicable 
to conditions in NSW and TAS. It also entrenched the right to trial by jury.  

Common law (judge-made law) is however not fixed at the date of reception (25 July). 



WEEK SEVEN: STATUTORY INTERPRETATION 
 

“90 percent of appeals on points of law involve statutory interpretation.” 
 
Neither common law nor statute law provides a precise method of statutory interpretation 
in terms of a universally applicable rule, approach or formula. 
 
Statutory Interpretation Steps for Courts 
1. Identifying ambiguity. When are words not clear? 

× Multiple meanings 
× Context makes meaning unclear 
× Literal meaning unjust/unreasonable 
× Consideration of purpose makes meaning doubtful  

2. Resolving ambiguity. 
 
All Parliaments have enacted legislation about how to interpret legislation.  
Ø Acts Interpretation Act 1901 
Ø Interpretation of Legislation Act 1984 
 
Common Law Approaches 
The literal approach is the fundamental rule of interpretation that states a statue is to be 
explained according to the intention of the Parliament that made it. The intention is to be 
found by an examination of the language used in the statue as a whole. When we find what 
the language means (in its natural sense) it is our duty to obey that meaning, however 
inconvenient the result. The literal approach suffers from a major defect; it assumes that a 
word or phrase always just has one meaning.  

The “golden rule” is a corrective principle, allowing courts to modify the literal meaning of 
a statue (a limitation on the literal approach). Where the application of the literal approach 
causes an absurd result or a result inconsistent with the rest of the legislation, the court may 
attempt to resolve the absurdity. This rule is typically used when the document in question 
contains an error in language. 

The purposive approach or “mischief” rule allows the court to consider the Parliament’s 
purpose in passing the legislation and allows the court to adopt an interpretation of the 
ambiguous words that is consistent with that purpose. However, in ordinary circumstances, 
the literal interpretation of a statutory provision will give effect to its purpose. 

The courts have recently changed their approach from literal to purposive, after Australian 
courts were subjected to public criticism for what were considered inappropriately literal 
approaches to the interpretation of legislation.  
 
Statutory Approach 
In response to the criticism, Parliaments amended their interpretation acts. It was stated 
that the interpretation that would best achieve the purpose of the Act (whether that 
purpose is expressly stated in the Act) is to be preferred to any other interpretation.  

Ø Acts Interpretation Act 1901, s.15AA 



Ø Interpretation of Legislation Act 1984, s.35(a) 
 
The statutory approach differs from the “mischief rule”. The “mischief rule” requires an 
ambiguity or inconsistency before a court can have regard to the purpose. The statutory 
approach needs no ambiguity or inconsistency. It allows a court to consider the purposes of 
the Act in determining whether there is more than one possible interpretation.  
 
How do you determine what the purpose is? 
× Find evidence in the preamble of the Act. 
× Find evidence in the purpose section/clause of the Act.  
× Other evidence regarding the purpose may be admitted by the court.  
 
“Purpose” is the objective intention of Parliament, not what the MoPs thought as they 
passed the Act and not the same as the “policy” behind the legislation.  
 
Sometimes, reading in missing words is a legitimate use of the purpose approach. This is 
called using the Bermingham Rule. If a word has obviously been left out by drafters and 
absurdly goes against the purpose of the Act, this rule permits the court to interpret the 
sentence at hand as if the word was there. The court must be able to state with certainty 
what words Parliament would have used to overcome the omission if its attention had been 
drawn to the mistake.  
 
Intrinsic Sources 
× The words of the Act 
× The purpose of the Act 
× The whole context of the words in the Act 
 
Extrinsic Sources 
× Common law presumptions 
× Dictionaries 
× Parliamentary debates and speeches 
× Explanatory memoranda 
× Reports by parliamentary committees and commissions 
× International agreements 
× Cases interpreting similar words in other legislation  
 


