
LAW1114 Exam Notes 
 

WEEK ONE: INTRODUCTION TO CRIMINAL LAW (READINGS) 
 

 “Criminal law is important, in some way, to almost everyone in the community.” 
 
Criminal law represents, articulates and enforces a community’s dominant moral values. It 
imposes consequences, sometimes very serious ones, on those who breach those values.  
 
Proceduralist Definition of Crime  
A proceduralist definition of crime defines crimes as “conduct that can be made subject to 
the process of charge, trial, verdict and punishment”. This view defines crime by "its clear 
distinction from civil law”. It’s not the nature of the prohibited conduct that distinguishes 
criminal wrongs from civil wrongs (torts) but the procedure (its distinctive standard of proof) 
and the punishment. Though civil remedies (exemplary damages and injunctions) are 
coercive, they do not flow from a determination of guilt following criminal proceedings like 
criminal punishments do.  
 
A limitation of the proceduralist definition of crime is that the distinction between criminal 
and civil law can be blurred. The distinction is at best unstable since there are some 
proceedings with both civil and criminal characteristics. This definition of crime is a 
positivist/black letter law approach to understanding law because it depends only on 
objective, morally neutral facts. Another limitation is that this definition focuses on the 
formal aspects of law, rather than the substance of law. This means that positivists don’t 
consider why certain behaviour is criminalised or make judgements about what makes a 
good/just law. The law just is.  
 
Substantive Definition of Crime  
A substantive definition of crime is the “criminal law itself from common law and statue”, 
without reference to the legal process that is to be applied to them. This view reasons that 
certain kinds of conduct should be subjected to criminal procedure because they are to 
begin with, crimes. In contrast to positivists, this definition of crime doesn’t believe that law 
and morality should be separate.  
 
The most common way of understanding crimes substantively is to define them as public 
wrongs. This relies on the assumption that an attack on one is an attack on all, and that the 
community is a victim alongside the primary victim. Another approach to understanding 
crimes substantively is to conceive them not as wrongs done to the public, but wrongs 
done to individuals that just concern the public.  
 
The Aims of Criminal Law 
There are three major justifications for criminalisation. 
1. The prevention of harm 
2. The vindication of moral values 
3. The expression of legitimate public concern 



WEEK THREE: ELEMENTS OF A CRIME (READINGS) 
 

“Actus non facit reum, nisi mens sit rea.” 
“An act does not make a person guilty of a crime, unless the mind is also guilty.” 

 
Introduction to Actus Reus 
Criminal offences were never separated into two constitutive elements like they are today. 
No matter the state of mind an offender was in when they committed a crime, their 
behaviour was criminalised on the basis of their act alone. This notion changed in the 18th 
and 19th centuries with the introduction of a mens rea requirement.  

Ø Wilson v R (1992): Manslaughter developed as an exception to murder if the killing 
occurred without malice aforethought. 

The emergence of manslaughter as a separate and lesser offence than murder marked the 
beginning of an approach that causing death is innocent unless additional factors (mens rea 
or the taking of an excessive risk) are present.  
 
The first element in establishing liability for an offence is often known as actus reus (guilty 
act). The actus reus or conduct element is normally evident upon the discovery of a crime. 
The mens rea may be inferred from the conduct. However, certain offences may lack an 
obvious conduct element (attempts and conspiracy). 
 
Voluntariness  
The common law draws a distinction between voluntary and involuntary actions. Involuntary 
actions include accidents, duress, sleepwalking, a sneezing fit or automatism.  

Ø Ugle v R (2002): The appellant was tried for willful murder in the Supreme Court after he 
was attacked by a man with a cricket bat and he stabbed him with a knife. He 
maintained that he didn’t stab the victim himself, but rather the victim fell onto the knife 
while he was defending himself. He was found guilty of murder in the Supreme Court 
but appealed to the High Court, on the basis that the jury in the original trial were not 
directed to consider whether the stabbing was a voluntary act. They should have 
decided whether the appellant put the knife in the victim or whether the victim impaled 
himself on the knife, rather than the judge deciding himself. The appeal was allowed 
and a new trial ordered. This decision is a requirement at common law that murder be 
caused by a willed act or omission (presumption of voluntariness).  

 
Causation 
The actus reus make take various forms. It may consist of an act, an omission (the failure to 
act), circumstances and/or a result. ‘Result crimes’ (not found in Victoria) require that the 
conduct of the accused leads to a certain result (causation). In these circumstances, the 
prosecution must show that the defendant caused the result. For example, to prove 
murder, the prosecution must show that the defendant’s conduct caused the victim’s death.  

Ø R v Hallett (1969): The defendant was convicted of the murder of Whiting in the 
Supreme Court after he had beaten him unconscious and left him in that condition on 



the beach, before he drowned in shallow water. The defendant argued that he did not 
drown Whiting and therefore did not cause his death.  
 
The death of the victim is the material event. The question to be asked is whether a 
series of acts voluntarily performed by the accused are so connected with the criminal 
event (or regarded as having a sufficiently substantial causal effect), without being 
interrupted by some other act. Only if the victim consciously entered the water would it 
even be arguable that the chain of causation was broken.  
 
The incoming tide was a natural and predictable occurrence, not an extraordinary force 
of nature. If it was a tidal wave not the incoming tide that drowned the victim, then it 
could be said that the chain of causation was broken, since the tidal wave was an 
extraordinary force of nature. However, the incoming tide was a natural and 
predictable occurrence the defendant should have accounted for. The defendant’s act 
of leaving the victim unconscious in the tidal zone was still operating and so connected 
with the victim’s ultimate drowning, that he was held to have substantially caused his 
death. This case created the substantial and operating cause test, which is the primary 
test used to prove causation.  

 
The chain of causation must not be broken by an intervening act (NAI), for the operating of 
a defendant’s actions to merely be the setting for the intervening act to kill the victim.  

Ø R v Blaue (1975): The victim, a Jehovah’s witness, was stabbed by the defendant in the 
lung. She refused a blood transfusion and subsequently died, even though the blood 
transfusion may have saved her. The Court of Appeal held that the chain of causation 
was not broken just because the victim refused treatment. It is a longstanding policy of 
law for criminals to “take their victims as they find them” (Eggshell Skull Rule). This 
means the whole man, not just the physical man. Just because the victim refused to 
stop her death coming about, the causal connection between the defendant’s act and 
her death is not broken. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



WEEK SIX: SEXUAL OFFENCES (READINGS) 
 

“Arguably, rape is the most serious sexual offence and serves as a reference point in 
understanding other sexual offences.”  

 
Sexual Offences in the Crimes Act 1958 
× Rape (s.38) 
× Rape by compelling sexual penetration (s.39) 
× Sexual assault (s.40) 
× Sexual assault by compelling sexual touching (s.41) 
 
RAPE 
 
Rape in the Crimes Act 1958 

Ø s.38: Rape 
A person (A) commits an offence if –   
(a) A intentionally / sexually penetrates another person (B); and  
(b) B does not consent to the penetration; and  
(c) A does not reasonably believe that B consents to the penetration. 
 

Ø s.39: Rape by compelling sexual penetration 
A person (A) commits an offence if –  
(a) A intentionally causes another person (B) to sexually penetrate –  

(i) A; or  
(ii) themselves; or  
(iii) a third person; or  
(iv) an animal; and  

(b) B does not consent to doing the act of sexual penetration; and  
(c) A does not reasonably believe that B consents to doing that act.  

 
The Victorian reforms introduced an objective fault element and objective test into rape 
and sexual assault (in which the accused does not reasonable believe there was consent). 
The extent to which a belief in consent is therefore reasonable depends on whether the 
definition of reasonable is wholly external (objective) or whether it is subjective, or both.  
 
Elements of Rape (AR) 
1. Sexual penetration 
2. Without the victim’s consent 
 
Sexual Penetration 
Sexual penetration of the victim by the accused is an essential element of rape. It 
constitutes most of the AR element.  

Ø Crimes Act 1958, s.37D: Sexual penetration  
 
(1) A person (A) sexually penetrates another person (B) if – 



(a) A introduces (to any extent) a part of A’s body or an object into B’s vagina; or   
(b) A introduces (to any extent) a part of A’s body or an object into B’s anus; or 
(c) A introduces (to any extent) their penis into B’s mouth; or 
(d) (d)-(f) continues to keep body part/object inserted. 

 
(2) A person (A) also sexually penetrates another person (B) if – 

(a) A causes another person to sexually penetrate B; or 
(b) A causes B to take part in an act of bestiality. 

 
(3) A person sexually penetrates themselves if –  

(a)-(b) they introduce (to any extent) a part of their body or an object into their own 
vagina/anus; or 
(c)-(d) they continue to keep body part/object inserted. 

 
When sexual penetration is at first consensual but consent is later withdrawn and the sexual 
penetration continues, the situation is covered by the definition of sexual penetration. 
Sexual intercourse is a continuing act which only ends with withdrawal.  
 
Consent 
A victim not consenting to sexual penetration lies at the heart of what makes the conduct 
harmful. Since it is the absence of consent that the prosecution must prove, s.34C focuses 
on times where consent is negated. This section provides a non-exhaustive list of when 
consent, as free agreement, is defined to be absent. 

Ø Crimes Act 1958, s.34C: Consent  
 
(1) Consent means free agreement. (This section only cares if the victim consented. Not 

whether the accused knew/don’t know the victim consented.) 
 

(2) Circumstances in which a person does not consent to an act include –  
(a) the person submits to the act because of force or the fear of force, whether to 

that person or someone else; 
(b) the person submits to the act because of the fear of harm of any type, whether 

to that person or someone else or an animal; 
(c) the person submits to the act because the person is unlawfully detained; 
(d) the person is asleep or unconscious; 
(e) the person is so affected by alcohol or another drug as to be incapable of 

consenting to the act; 
(f) the person is incapable of understanding the sexual nature of the act; 
(g) the person is mistaken about the sexual nature of the act; 
(h) the person is mistaken about the identity of any other person involved in the act; 
(i) the person mistakenly believes that the act is for medical or hygienic purposes; 
(j) if the act involves an animal, the person mistakenly believes that the act is for 

veterinary, agricultural or scientific research purposes; 
(k) the person does not say or do anything to indicate consent to the act; 
(l) having initially given consent to the act, the person later withdraws consent to 

the act taking place or continuing. 


