
HEARSAY EXCEPTIONS 

  

S 60: Non-hearsay purpose 

Is there a non-
hearsay purpose? 
  

Non-hearsay purpose exception 
If there is a clear non-hearsay purpose, the evidence may also be admitted for its hearsay purpose 

(1) The hearsay rule does not apply to evidence of a previous representation that is admitted because it is relevant for a purpose 
other than proof of an asserted fact. 

 Examples of non-hearsay purposes 

o Credibility 

o Character  

o See above 

  
Also applies for second hand hearsay 

(1) This section applies whether or not the person who made the representation had personal knowledge of the asserted fact 
(within the meaning of subsection 62(2)). 

  
Restriction relating to admissions in criminal proceedings 

(1) However, this section does not apply in a criminal proceeding to evidence of an admission. 

 Note: The admission might still be admissible under section 81 as an exception to the hearsay rule if it is "first-hand" hearsay: 
see section 82. 

Div 1: First-hand hearsay 

First-hand  S 62 Restriction to ‘first-hand’ hearsay 
Defines first hand hearsay 

(1) A reference in this Division...to a previous representation is a reference to a previous representation that was made by a 
person who had personal knowledge of an asserted fact 

 I.e. only one step in the chain 

 E.g. I heard Ian say X, and saw it with his own eyes/heard with his own ears 

 Cf: second hand hearsay to hear someone else make a representation  

  
Defines personal knowledge 

(2) A person has personal knowledge of the asserted fact if his or her knowledge of the fact was, or might reasonably be 
supposed to have been, based on something that the person saw, heard or otherwise perceived, other than a previous 
representation made by another person about the fact 

 NOT - I heard James say he heard Ian say he saw Cheryl coming out of the Dean’s office at 9:15 

  
Defines personal knowledge for s 66A 

(3) For the purpose of s 66A, a person has personal knowledge about the asserted fact if it is a fact about the person’s health, 
feelings, sensation, intention, knowledge or state of mind at the time the representation referred to in that section was made. 

  

Is the maker 
available? 

S 4 Unavailability of persons 
(1) A person is taken to be unavailable to give evidence about a fact if 

(a) The person is dead 
(b) Person is not competent for any reason 

(i) E.g. the accused in a criminal proceedings (s 17) 
(c) Person is mentally or physically unable to give the evidence and it is not reasonably practicable to overcome that 

inability 
(d) It would be unlawful for the person to give the evidence 
(e) A provision of this Act prohibits the evidence being given; 
(f) All reasonable steps have been taken, by the party seeking to prove the person is not available, to find the 

person or secure his or her attendance; 
(g) All reasonable steps have been taken, by the party seeking to prove the person is not available, to compel the 

person to give evidence 
(2) Otherwise, will be taken to be available to give evidence 

 E.g. merely being unwilling does not make you unavailable  

  

S 18 Compellability of spouses and others in criminal proceedings 
(2) A person who, when required to give evidence, is the spouse, de facto partner, parent or child of an accused may object to 

being required 
(a) To give evidence; or 
(b) To give evidence of a communication between the person and the accused 

As a witness for the prosecution 
(6) Person who makes an objection under to section must not be required to give evidence if the court finds that 

(a) There is a likelihood that harm would or might be caused (directly or indirectly) to the person, or to the 
relationship between the person and the accused, if the person gives evidence; AND 

(b) The nature and extent of that harm outweighs the desirability of having the evidence given 

  

 

http://www.austlii.edu.au/au/legis/cth/consol_act/ea199580/s171.html#subsection


 

Maker 
UNAVAILABLE 

S 65: Maker unavailable 
(1) Applies to criminal proceedings when the maker is not available 
(2) The hearsay rule does NOT apply if the representation  

(a) Was made under a duty to make that representation or to make representations of that kind; or 
(b) Was made when or shortly after the asserted fact occurred in circumstances that make it unlikely that the 

representation is a fabrication; or 
(c) Was made in circumstances that make it highly probable that the representation is reliable; or 
(d) Was –  

(i) Against the interests of the person who made it at the time it was made; and 
(ii) Made in circumstances that make it likely that the representation is reliable 

  
‘Against the interests of the maker’ could mean (s 65(7)) 

 (a) damage to their reputation 

 (b) showing that they committed an offence but have not been convicted 

 (c) showing that they are liable for damages 

  
Conway case? (2)(c) is a very high bar - need to actually set out what circumstances make it highly probable  

Previous proceeding? 
(3) The hearsay rule does not apply to evidence of a previous representation made in the course of giving evidence in an 

Australian or overseas proceeding if, in that proceeding, the defendant in the proceeding to which this section is being 
applied: 

(a) cross-examined the person who made the representation about it; or 
(b) had a reasonable opportunity to cross-examine the person who made the representation about it. 

Does this mean the current defendant must have had an opportunity to xxn? 
How to bring evidence from another proceeding 

(6) May be adduced by producing a transcript, or a recording, of the representation that is authenticated by: 
(a) the person to whom, or the court or other body to which, the representation was made; or 
(b) if applicable, the registrar or other proper officer of the court or other body to which the representation was made; 

or 
(c) the person or body responsible for producing the transcript or recording. 

Where there are co-defendants 
(4) If there is more than one defendant in the criminal proceeding, evidence of a previous representation that: 

(a) is given in an Australian or overseas proceeding; and 
(b) is admitted into evidence in the criminal proceeding because of subsection (3); 

cannot be used against a defendant who did not cross-examine, and did not have a reasonable opportunity to cross-examine, the 
person about the representation. 
  
Reasonable opportunity (from (3) and (4)) means 

(5) For the purposes of subsections (3) and (4), a defendant is taken to have had a reasonable opportunity to cross-examine a 
person if the defendant was not present at a time when the cross-examination of a person might have been conducted but: 

(a) could reasonably have been present at that time; and 
(b) if present could have cross-examined the person. 

  

Hearsay rule is relaxed for the defence 
·    Hearsay rule does not apply to evidence of a previous representation adduced by the accused so long as it is first hand hearsay (s 65(8)(a)) 

 S 65(8)(b) applies to documents  

  

Maker AVAILABLE S 66: Maker AVAILABLE 
(1) Applies to criminal proceedings when the maker is available  
(2) Hearsay rule does NOT apply if the occurrence of the asserted fact was fresh in the memory of the person who made the 

representation  

  
Factors determine if something was ‘fresh in the memory of a person’ (s 66(2A)) 

(a) Nature of the event 
(b) Age and health of the person 
(c) Period of time elapsed between occurrence and representation  

 Temporal relationship is relevant but not determinative (R v XY (2010) 79 NSWLR 629, [79, [97]])  

  

No paper trials exception (s 66(3)) 
 If a representation was made for the purpose of indicating the evidence that the person who made it would be able to give in 

an Australian or overseas proceeding, subsection (2) does not apply to evidence adduced by the prosecutor of the 
representation UNLESS the representation concerns the identity of a person, place or thing 

Application 
 Only applies to evidence adduced by the prosecutor 

 Bars the prosecution from relying on witness statements prepared by police outside of trial conditions 

o Even if some representation was fresh in the memory of the maker, the prosecution is not able to adduce it if the 
representation was made for the purposes of preparing for the trial 

 UNLESS the representation concerns the identity of a person, place or thing 

o E.g.  can ask police who the person identified in a suspect line-up shortly after the event  

 



 

State of body or 
mind  

S 66A Contemporaneous statement about a person’s health etc. 
·    Hearsay rule does not apply to previous representations if it was a contemporaneous representation about the person’s 

 Health 

 Feelings 

 Sensations 

 Intention 

 Knowledge 

 State of mind 

  
Temporal requirement 
Account must be at the same time as the feeling 
Example 

 A state of mind could be used to provide the foundation for an inference about how a person was likely to have behaved in a 
particular situation (UE pg 99) 

o Baker v The Queen: a woman who is afraid of her estranged husband is unlikely to have invited him over for some 
P&G 

 Can bring in evidence of intention to infer likely future conduct: If a person says that they intend to do something, this 
provides some basis for an inference about how they may have subsequently behaved  

o R v Hendrie: deceased discussed with her husband, her intention to have a window in their bedroom converted into 
a door which may explain why the deceased might have gone into her bedroom with the perpetrator without a 
struggle  

o Walton v The Queen: deceased told several people of her intention to travel to see the accused 

 On the basis of an intention to do an act, makes it more likely that the intended act was done 

  
Don’t read too liberally 

 E.g. (I feel like) “I saw Cheryl Saunders coming out of the Dean’s office at 9:15” 

o The potential absurdity of construing s 66A this way gives reason for not adopting a construction of that breadth 
(ALRC) 

  
Be cautious about inferring occurrence of past events 

 While a person’s physical or mental state can be used as the basis for inferring their likely future conduct, it cannot be used 
as a basis for inferring the occurrence of some past (or present) event which has given rise to that state (UE pg 100-1) 

o Because this gives rise to the absurdity below 

 The fact that a pedestrian formed a belief that the light was red when the car went through appear to 
render more probable the occurrence of a past event that created that state of mind, such as that the 
light was red when the car went through 

Div 2: Other exceptions 

Business records Applies to a document that 
 Is or forms part of the records belonging to or kept by a person, body or organization in the course of, or for the purpose of, a 

business (s 69(1)(a)(i)) 

 Contains a previous representation made or recorded in the document in the course of or for the purpose of the business (s 
69(1)(b)) 

Definitions 
 ‘Document’ means any record of information and includes (citation) 

(a) anything with writing 
(b) anything with marks/symbols/figures 
(c) anything from which sounds, images or writings can be reproduced 
(d) map, plan, drawing or photograph 

 References to ‘business’ includes a profession, calling, occupation, trade or undertaking ((1)(a)) (citation) 

o Includes not for profits ((2)(a)) and businesses outside Australia ((2)(b)) 

  
Rule: 
The hearsay rule does not apply to the document (to the extent to the representation) if the representation was made (s 69(2)) – 

(a) by a person who had or might reasonably be supposed to have had personal knowledge of the asserted fact; or 
(b) on the basis of information directly or indirectly supplied by a person who had or might reasonably be supposed to have had 

personal knowledge of the asserted fact. 

  
Does not apply if the document: 

(a) was prepared or obtained in connection with an Australian or overseas proceeding 
(b) was made in connection with an investigation or leading to a criminal proceeding 

No paper trials exception still applies 
s 66(3) bars the prosecution from relying on witness statements prepared by police outside of trial conditions 

Tags and labels S 70 Tags and labels 
(1) The hearsay rule does not apply to a tag or label attached to, or writing placed on, an object (including a document) if the tag 

or label or writing may reasonably be supposed to have been so attached or placed: 
(a) in the course of a business; and 
(b) for the purpose of describing or stating the identity, nature, ownership, destination, origin or weight of the object, or 

of the contents (if any) of the object. 

Metadata S 71 Electronic communications  
Hearsay rule does not apply to a representation in a document recording an electronic communication if the representation relates to 
metadata – i.e. 



(a) identity of the person (from whom or on whose behalf it was sent) 
(b) date / time of communication 
(c) destination of the communication or the identity of the addressee  

Aboriginal and 
Torres Strait Islander 
traditional laws and 
customs 

S 72 Aboriginal and Torres Strait Islander traditional laws and customs 
The hearsay rule does not apply to evidence of a representation about the existence or non-existence, or the content, of the traditional 
laws and customs of an Aboriginal or Torres Strait Islander group. 

Marriage, family 
history or family 
relationships 

S 73 Marriage, family history or family relationships 
(1) The hearsay rule does not apply to evidence of reputation concerning: 

(a) whether a person was, at a particular time or at any time, a married person; or 
(b) whether a man and a woman cohabiting at a particular time were married to each other at that time; or 
(c) a person's age; or 
(d) family history or a family relationship. 

 
Restrictions on defence in a criminal proceeding 

(2) In a criminal proceeding, subsection (1) does not apply to evidence adduced by a defendant UNLESS: 
(a) it tends to contradict evidence of a kind referred to in subsection (1) that has been admitted; or 
(b) the defendant has given reasonable notice in writing to each other party of the defendant's intention to adduce the 

evidence. 
 

Restrictions on prosecution in criminal proceeding 
(3) In a criminal proceeding, subsection (1) does not apply to evidence adduced by the prosecutor unless it tends to contradict 

evidence of a kind referred to in subsection (1) that has been admitted. 
 

Public or general 
rights  

S 74 Public or general rights 
(1) The hearsay rule does not apply to evidence of reputation concerning the existence, nature or extent of a public or general 

right. 
Restrictions on prosecution in criminal proceeding 

(2) In a criminal proceeding, subsection (1) does not apply to evidence adduced by the prosecutor UNLESS it tends to contradict 
evidence of a kind referred to in subsection (1) that has been admitted. 

Use of evidence in 
interlocutory 
proceedings  

S 75 Use of evidence in interlocutory proceedings 
In an interlocutory proceeding, the hearsay rule does not apply to evidence if the party who adduces it also adduces evidence of its 
source. 

  

  

  

 


