
IS THERE A RETAINER? 
Ambiguous terms are construed contra proferentum against the lawyer, at least for the lay client 

Is there a 

retainer? 

Retainer - contract between the lawyer and client 

In order to determine if any conflict exists, we first need to determine who the clients of [law firm] are, and the nature and extent of each retainer. In 
doing this, it is important to note that the retainer applies to the firm as a whole, rather than each individual solicitor.  

Non-written retainers 

● Can be effected orally or implied from the circumstances 
● NB: Cab-rank principle: barristers must accept briefs if certain requirements are satisfied (UBR 17) 

 

Oral contract 

● Person alleging the existence of the contract bears the onus of proof (e.g. via subsequent conduct) which can be difficult (conduct rarely 
unequivocal, hard to show the scope of the agreement) 

 

Implied from the circumstances (DONT WORRY TOO MUCH) 

● Intentions of the parties objectively ascertained 
● Is there an inference from objective facts (not the lawyer’s belief as to which clients he/she was acting for) 
● Considerations 

○ Was there a previous lawyer-client relationship? Weighs in favour of retainer (e.g. Pegrum v Fatharly) 
○ Did the lawyer act in his/her capacity as a lawyer?  
○ Does not depend on whether a fee has been paid - could be pro bono (e.g. Trowell) 

● Trowell (Schappell Corby) 
○ Very informal arrangement but lawyer was sought out in his capacity as a lawyer, lawyer attended meeting in that capacity,, agreed 

to provide legal services to the extent he could (could not represent her in Indonesian court)  
● Pegrum v Fatharly 

○ Who paid the fees was not determinative, often have arrangements where duties are engaged on the basis of fees paid by 
someone else 

○ Mere fact that the clients consulted the lawyer meant could assume they were relying on the lawyer for professional advice and 
assistance, and the lawyer accepted the professional work without any indication that he was not undertaking the usual 
professional responsibilities then strong bias towards implying a retainer 

● Even prospective clients can be owed duties 
○ Where someone approaches lawyer for preliminary advice (incl via email) or interviews various lawyers deciding who to retain, 

there is a chance that a retainer already exists 
○ But still depends on intention of parties (is it clear that each party does not intend there to be a lawyer-client relationship) 

 

Conclude: Onus is on the party trying to prove the existence of a retainer (DP, [3.55]) 

● BUT for oral contracts if it is the lawyer’s word against the client, all else being equal, court ordinarily sides with the client (Griffiths v Evans 
per Denning LJ) 

Costs agreements must be in writing 

Who is the client? 

● If lawyer is acting for a corporate body/trust, the company/trust is the client and not a particular officer/trustee 
 

Multiple people instructing? 

● If multiple persons ostensibly instruct the lawyer, good practice to make it clear at the outset for whom the lawyer acts, and actively dispel 
any assumption of a retainer with any other person in the matter. 

 

Joint clients 

● Have to act for the joint interests of the clients 

Has the retainer ended? 

● Termination of a retainer often coincides with the completion of the business for which the lawyer was retained.  
○ Prudent lawyers implement steps to formally terminate their retainer once the matter is concluded to avoid ongoing duties (e.g. 

conflict) 
 

Duty to complete work (Rule 13.1 USR) 

● A lawyer with designated responsibility for a client’s matter must ensure completion of the legal services for that matter UNLESS: 



○ The client has otherwise agreed; 
○ The law practice is discharged from the engagement by the client; 
○ The law practice terminates the engagement for just cause and on reasonable notice; or 
○ The engagement comes to an end by operation of law. 

● The following are not just causes 
○ Excessive workload,  
○ Other more remunerative work available, or  
○ Has lost interest in the representation,  
○ Nor is the “single fact”, as Dal Pont puts it, that the client behaves in an offensive, harassing or controlling manner, or proves 

difficult, BUT persistent client behaviour of this kind may be a prelude to a loss of confidence by the client in the lawyer.  

Scope of 

retainer 

Duties only apply to services provided within the scope of the relationship 

● A lawyer owes no duty of care to advise a client on matters outside the boundaries of the retainer. 

 



DUTY OF LOYALTY AND DUTIES OF COMPETENCE 

Equity Fiduciary duty between lawyer and client 

● A basis for duties of loyalty, confidentiality, and to avoid conflicts of interest  
● Main obligation is the obligation of loyalty - principal is entitled to the single-minded loyalty of his fiduciary - act in their best interests 

(Millett LJ in Bristol) 

Rules 

Solicitors Rules Loyalty 

● 4.1.1 A solicitor must act in the best interests of a client in any matter in which the solicitor represents the client 

○ CONSIDER - are you keeping them fully informed? (see 7.1) are you exposing them to liability or civil action?? 

○ Are you putting some other interest ahead of their interest? 

○ Scope of their best interest will depend on scope of retainer - is a general retainer? Or specific  

Competence 

● 4.1.3 A solicitor must deliver legal services competently, diligently and as promptly as reasonably possible, 

● 8.1 A solicitor must follow a client’s lawful, proper and competent instructions. 

Character 

● 5.1 A solicitor must not engage in conduct, in the course of practice or otherwise, which demonstrates that the solicitor is not a fit and 
proper person to practice law 

○ 5.1.2 Or likely to a material degree to bring the profession into disrepute 
 

OTHER competency based duties that may also be breached 

● 6.1 Performance of undertakings 

○ A solicitor who has given an undertaking in the course of legal practice must honour that undertaking and ensure the timely and 

effective performance of the undertaking, unless released by the recipient or by a court of competent jurisdiction.  

● 7.1. Duty to communicate  

○ Must provide clear and timely advice to assist a client to understand relevant legal issues and to make informed choices about 

action to be taken during the course of a matter, consistent with the terms of the engagement 

● 7.2. Provide alternatives to litigation 

○ A solicitor must inform the client or the instructing solicitor about the alternatives to fully contested adjudication of the case 

which are reasonably available to the client,  

■ UNLESS the solicitor believes on reasonable grounds that the client already has such an understanding of those 

alternatives as to permit the client to make decisions about the client’s best interest in relation to the matter 

● 13 Completion of engagement 

○ Duty to complete retainer UNLESS exception (see retainer section) 

UBR ● r 35. Client’s best interests 

○ A barrister must promote and protect fearlessly and by all proper and lawful means the client’s best interests to the best of the 

barrister’s skill and diligence, and do so without regard to his or her own interest or to any consequences to the barrister or to any 

other person. 

● r 8(a). Dishonest or discreditable conduct 
○ Barrister must not engage in conduct that is dishonest or otherwise discreditable to a barrister 

● r 17. Cab-Rank rule 

○ A barrister must accept a brief from a solicitor to appear before a court in a field in which the barrister practises or professes to 

practise [if …] 

■ (a) within capacity, skill and experience  

■ (b) available to work 

■ (c) fee is offered 

● r  36. Provide alternatives to litigation  
○ A barrister must inform the client or the instructing solicitor about the alternatives to fully contested adjudication of the case 

which are reasonably available to the client, UNLESS the barrister believes on reasonable grounds that the client already has such 
an understanding of those alternatives as to permit the client to make decisions about the client’s best interests in relation to the 
litigation. 

● r 57. Complete work on time otherwise tell the client 
○ A barrister must 

■ (a) must seek to ensure that the barrister does work which the barrister is briefed to do in sufficient time to enable 
compliance with orders, directions, rules or practice notes of the court; and 

■ (b) if the barrister has reasonable grounds to believe that the barrister may not complete any such work on time, must 
promptly inform the instructing solicitor or the client.  

Duty can be 
diminished 

In certain circumstances, clients can give informed consent to the diminution of the fiduciary duty owed by the lawyer 

● Fiduciary law envisages that principal and consent to modification/ousting duties of loyalty 

● Fiduciary relationship only exists until termination of the retainer (EXCEPT for duty of confidentiality) 



Other CONSIDER WHETHER GENERAL PATTERN OF BEHAVIOUR AS A WHOLE COULD AMOUNT TO A BREACH 

 


