
7. Defences to Infringement 

Fair dealing 

Purposes for which a “fair dealing” defence exists: 

Research or 
study  

(s 40/103C) 
 

 

 

Does not apply to 
published edns 

“Research” means diligent and systematic enquiry or investigation to discover facts or principles (De Garis) 
 “Information audit” is insufficient (what the press-clipping and media research company was doing) 

 Even though retrieval of material may be complicated does not make it research [27] 

 Andrew: merely photocopying someone else’s work would not be research 
 

“Study” means application of mind to acquisition of knowledge, as by reading, investigation or reflection (De Garis) 
 Not the same thing as “gathering facts” 

 Just working out what is being written on newspapers is not a study 
 
NB: S 40: Very long section which was in reading with a lot of subsections that may be relevant - see legislation if this 
comes up in exam 
NB: S 10(2): Definition of reasonable proportion - relevant for literary works which are deemed fair use if only using 
reasonable portion (see fair dealing factors) 
 

Criticism or 
review  

(s 41/103A) 
 
Does not apply to 
published edns 

S 41: A fair dealing with a literary, dramatic, musical or artistic work, or with an adaptation of a literary, dramatic or 
musical work, does not constitute an infringement of the copyright in the work if it is for the purpose of criticism or 
review, whether of that work or of another work, and a sufficient acknowledgement of the work is made 
 
Principles 

 De Garis 
o [43] “criticism” is the process and “review” is the result of evaluating and passing judgment as to 

merit of the work 
o Need to have some critical application of mental faculties (Jeffress’ input was limited - did not 

pass judgment of merit of articles identified) 
 Evaluating material not the same thing as “locating” material 

 E.g. if asked to critique a topic, could not say just finding what other people have 
said on the topic to be a criticism 

o Criticism: the act or art of analysing and judging the quality of a literary or artistic work; the act of 

passing judgment as to the merits of something 
o Review: a critical article or report  

 TCN Channel Nine v Network Ten 
o Criticism can involve an element of humour 

 E.g. criticised the perils of live interviews but involving humour 
o Can be for a commercial benefit/purpose 

o Criticism can be unbalanced or strongly expressed but must nonetheless be recognisable as 

criticism or review 
o Purpose is ascertained objectively - does not need to give evidence of a sincere belief that the 

person was criticising or reporting news (probably can apply to other purposes too if relevant) 

 
*NB:  See TCN for a lot of examples of what was and was not considered criticism/review/reporting the news 
 
"sufficient acknowledgement” (s 10) 

 in relation to a work ( what about subject matter other than work?), means an acknowledgement identifying 
the work by its title or other description and, unless the work is anonymous or pseudonymous or the author 
has previously agreed or directed that an acknowledgement of his or her name is not to be made, also 
identifying the author. 

 Dw about too much - Andrew doesn’t dwell it 

 



Reporting the 
news  

(s 42/103B) 
 
Not published edn 

S 42: A fair dealing with a literary, dramatic, musical or artistic work, or with an adaptation of a literary, dramatic or 
musical work, does not constitute an infringement of the copyright in the work if: 

1. it is for the purpose of, or is associated with, the reporting of news in a newspaper, magazine or similar 
periodical and a sufficient acknowledgement of the work is made; or 

2. it is for the purpose of, or is associated with, the reporting of news by means of a communication or in a 
cinematograph film. 

S 103B: equivalent for audio-visual item (does not apply to published edn) 
 
“News” is the report of events (De Garis) 

 Current events or past events 

 News may be interesting or entertaining or for commercial benefit) (TCN Channel Nine v Network Ten (FFC 

02)) 
o But note that the trial judges says, and the appeal court agrees, that it can be difficult to distinguish 

whether it is one or the other - and at [110] concludes that it was for entertainment rather than 
reporting the news 

 Consider whether it can be classified as news? See [122] of De Garis 

o Consider whether they actually criticising some fault or just making fun of the situation generally?  

 See [116] example: Slow motion of someone accidentally ignoring Prime Minister 
handshake which does not cause public embarrasment for the PM or that there was a 
deliberate ignoring, and that was only noticed because of slow motion and would otherwise 
be unnoticed - if there is any news it arises by reason of the slowing down of the footage so 
as to display a hiterhto unnoticed incident... 

 Also at [126] - splicing and editing footage was not  for the purpose of criticism or review but 
rather just watching it for fun 

 De Garis: 

o Press-clipping agency’s copying of newspaper articles was not done for the purpose of reporting the 
news 

o Either way, was not reported in a newspaper/magazine/similar periodical but in newspaper clipping 

Parody or satire 
(s 41A/s 103AA) 

 
Not published edn 

“Parody” means (noun) a humorous or satirical imitation or (verb) to imitate in such a way as to ridicule (Macquarie 
Dictionary) 

 Mere humour may not be enough since this would be very difficult to prove in court, therefore might need 
something that is satirical (see definition below) 

“Satire” means the use of irony, sarcasm, ridicule, etc in exposing, denouncing or deriding vice, folly, etc. 
(Macquarie Dictionary) 

 Just being funny might not be enough - have to direct it towards pointing out some folly or vice 

Purpose of commercial benefit is irrelevant 
Not disentitled from relying on criticism, review or reporting news defences merely because its purpose is to entertain 
for commercial benefit (TCN Channel Nine v Network Ten (FFC 02)) 

 Does this apply to parody and satire too? 

Be specific 
Identify what is being imitated and specify how it is being ridiculed 

Direct satire requirement? 
It may be the case that you must use the actual work you are satirizing/parodying 

 To the extent that you are not satirizing and parodying the work directly it may be held that you are satirizing 
and parodying something else and therefore you are not entitled to use the work 

 E.g. Demi Moore’s photo being directly parodied vs parody of celebrity worship as a whole 

Giving 
professional 

legal advice (s 
43) 

Those capable of giving such advice include: 
(2)(a)  a legal practitioner; or 
(2)(b)  a person registered as a patent attorney under the Patents Act 1990 ; or 
(2)(c)  a person registered as a trade marks attorney under the Trade Marks Act 1995  
*Dw about this one 

 Consider whether there is a connection between the work and the purpose 
 Doesn’t have to be the work you are parodying/criticising etc, can be another work 

 But Andrew thinks there still needs to be some relevance to the work 
o E.g. Can’t just do parody and satire and just play music over it that has nothing to do with it 

Actors 

Who’s purpose? Purpose must be that of the defendant, not of somebody else (De Garis) 
 De Garis: would not help if customer of the press-clippings used it for research 

 In University of London Case (cited in De Garis) the University merely reproduced a mathematics paper, the 

people using it for private study were the students not the University (i.e. defendants) 

 

Same purpose Purposes may be the same in a situation where a party engages another to do something (e.g. broadcaster and 
production company) 

 TCN Channel Nine v Network Ten (FFC 02): Ten engaged Working Dog to produce for it the TV programmes 

involving criticism/review/reporting news - the purpose of Working Dog in the production of the programmes 



was the purpose of Ten 
o In essence, the Court sees Ten and Working Dog as the same 

FACTORS relevant to determining whether dealing is ‘fair dealing’: 

 Factors relevant to determining whether a dealing is a ‘fair dealing’ include: 
a. purpose and character of dealing  

 What exactly has the alleged infringer done, is it fair? 
b. nature of protected subject matter 

 Analysis would be different for professional photograph and picture taken accidentally by phone 
c. possibility of obtaining protected subject matter within a reasonable time at an ordinary commercial price 

 E.g. photocopying a book which you could not find anywhere else in the world might be fair cf if could 
just buy it at bookstore 

d. effect of dealing on potential market for, or value of, protected subject matter 
e. amount and substantiality of part dealt with 

 Are you photocopying a page of the book? Or photocopying an important part of the book? 

Application Factors apply for ALL specified purposes 
 MUST be taken into account 

 Applies IN ADDITION to the purpose requirement 

Purpose and 
character of 

dealing 

Dealing must have some sort of purpose 
 Is there some dodgy purpose/dealing? 

Nature of 
protected SM 

High art (cf. holiday photograph) 
 Demi Moore: a lot of effort went into taking the photograph and it is respected as high art because it is on the 

cover of Vanity Fair  
o It is a celebration of the beauty of pregnancy 

Possibility of 
obtaining a 

licence 

Consider whether a license could be obtained within a reasonable time for an ordinary commercial price 
 If unable to obtain  

o E.g. photocopying a book might be fair if out of print  
o Demi Moore: very rare for a person to consent to parody / satire /criticism therefore if Demi Moore 

would never have granted a license this factor would weigh in favour of the dealing being fair  

 If able to obtain  
o E.g. photocopying a book which is available in a book shop might not be fair  
o Demi Moore: if the photo would have been licensed for $100k, failure to pay weighs against the 

dealing being fair 

 Counterargument - satirists have dressed it up as fair dealing but really they did not want to 
pay 

 Response - should not have to pay to parody something because this would be too heavy a 
burden on free speech and the criticism of vice and folly 

Effect on 
potential market 

 Grow the market?  
o Satire elevates the original work because it states that it is worthy of being satisfied (difficult to argue) 

 Destroy / disrupt the market? 
o Devaluation of the iconic value of the work  
o Damage to reputation  

 How many people have seen it? 

Amount and 
substantiality of 

part 

Photocopying an important part of the book might not be fair  
 Cf. photocopying a less important part of a book 

Stuff from cases De Garis:  
 Even if press-clipping agency had a requisite purpose, would still have inrginged copyright since dealing was 

not ‘fair’ 
o Did not comment on the material or attempt any analysis of its content 

 Consider number and extent of quotations and extracts (are there too many and too long to be fair?) 

 Consider use made of them 
o If used as a basis for comment/criticism/review then may be fair 
o If used to convey the exact same information already conveyed by the author, for a rival purpose, 

then would be unfair 

 Proportions 
o Too long extracts with short comments may be unfair but short extracts with long comments may be 

fair 

 Overall matter of impression - question of degree 

 Application 
o Took the whole of de Garis’ work and supplied it to customers for profit  

o Did not comment or attempt to analyse the material 
o Not fair 

 



 

 

 

 

 

 


