
RELEVANCE 
 
s55 s56  
 
Relevance is the precondition to getting evidence admitted – it is the first step in the UEA analysis. 
Evidence can be relevant to 

1. A fact in issue 
2. Credibility 
3. A fact in issue + credibility 

 
Section of 
UEA 

Content 

55 (1) Relevant evidence means evidence that, if it were accepted, could rationally affect 
(directly or indirectly) the assessment of the probability of the existence of a fact in 
issue in the proceeding 
 
(2) in particular, evidence is not taken to be irrelevant only because it only relates to 

(a)  the credibility of a witness, or 
(b)  the admissibility of other evidence, or 
(c)  a failure to adduce evidence. 

  
56 Relevant evidence is admissible, irrelevant evidence is inadmissible (see also HML per 

Gleeson CJ; Papakosmas per Gleeson and Hayne JJ) 
 
à low threshold for relevance 
 

Definitions Probative value: the extent to which the evidence could rationally affect the assessment of 
the probability of the existence of a fact in issue 
 
Facts in issue: the issues in the proceedings defined by the substantive law 

• In criminal law, the factual elements of the crime and any defence: HML 
 

“Could rationally affect”: it is possible the evidence may affect 
EXAMPLES OF IRRELEVANT EVIDENCE 

Burton 
[Sexual assault of woman by 
co-worker after night out in 
King’s Cross] 

Evidence that the complainant showed sexual interest in another man 
was irrelevant to whether she consented to sex with the accused 

• The evidence ‘substantially weakened the pros’ case’ and 
distracted the jury from their proper task, raising a false issue. It 
should be inadmissible 

Graham  
[Sexual assault committed 
by father] 

Complainant’s 6-year delay in making complaint of sexual assault was 
irrelevant to whether she had fabricated her evidence  

• Whether the complainant fabricated the allegation is a fact in 
issue, going to the element of sexual assault occurring 

• Here, this evidence did not rationally affect... of the fact in issue 
Smith 
[Bank robbery. Fact in issue 
was whether the accused 
was the person depicted in 
CCTV photos taken at the 
bank. Police officers gave 
evidence they recognised S] 
 

[Majority] The police officers’ evidence that they recognised the accused 
in the photos was irrelevant because it was based on material that was 
no different to the material that was available to the jury 

• The jury could reach that conclusion themselves  
• The police evidence didn’t add to the jury’s ability to reach this 

 
Note: the evidence would have been relevant if the police officer’s 
evidence went to an issue about some identifying feature other than 
what was available to the jury. For example, if police had an 
advantage/special knowledge that the jury didn’t: 

• If the accused’s appearance had changed from the photos 
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• If the accused had a distinctive feature such as a manner of 
walking that the jury wouldn’t be able to see based on the 
photographs  

[Kirby J dissented – evidence was relevant but inadmissible under the 
opinion rule: s 76] 

Evans [2007] HCA 
[Bank robbery. Prosecution 
asked accused to wear 
overalls, sunglasses and 
balaclava similar to what 
was worn in bank robbery, 
parade in front of the jury 
saying what robber said, and 
then sit in those clothes] 

Irrelevant [Minority: Gummow and Hayne JJ]: 
• Not helpful to have accused wear balaclava, overalls and 

sunglasses – not able to identify anyone wearing that getup 
• Jury could draw similarities between photos and accused without 

having him put on the disguise – they could observe him in court 
• However, making the accused parade in front of jury and say 

certain words might be relevant and helpful for jury 

Burton [2013] NSWCCA 
[Sexual assault case. 
Evidence complainant made 
comments showing sexual 
interest in another man at 
King’s Cross 
earlier/propositioned him 
and, after being rejected, 
said “he could have had me 
for free”. Evidence went to 
fact in issue of consent of 
complainant] 

Simpson J: evidence was irrelevant 
• The fact that the complainant demonstrated sexual interest in 

another man is irrelevant to any fact in issue concerning her 
consent to have sex with the accused 
- NOT evidence that related to the accused’s knowledge (or 

lack thereof) of the complainant’s consent, or any belief that 
she had consented 

• TJ erred in applying reasoning process that is now banned- that a 
complainant who willingly engages in sexual activity with one 
person is just as likely/willing to do so with another 

EXAMPLES OF RELEVANT EVIDENCE 

Evans 
 

Relevant [Kirby, Heydon, Crennan JJ]: 
• Making the accused do a demonstration was relevant to the fact in 

issue of whether accused committed the alleged robbery 
• Would assist jury to draw similarities between accused’s 

appearance and conduct and earlier evidence about the offender 
Neal 
[Child sexual assault. 
Whether evidence accused 
made comments about his 
wife’s frigidity/state of his 
marriage was relevant] 

Relevant because the evidence had a logical connection with evidence 
and was relevant to motive [Crawford J] 

• Men in unhappy and sexless marriages have more reason to 
commit sexual offences against young children than men who 
aren’t  

• Although probative value was weak, it was still relevant  
 

 
RELIABILITY NOT ASSESSABLE FOR RELEVANCE 

  
IMM (2016):  When assessing the probative value of a piece of evidence, the court cannot assess its 
reliability.  

• Courts are to assess s 55 relevance by assuming the evidence is reliable and the jury would accept 
it – wording “if it were accepted” 

o Judge must take the evidence at its highest possible significance (which may not be v. high) 
Reliability considers the probative force of the evidence (legal relevance) rather than the evidence’s ability 
to affect the probability of the existence of a fact in issue (logical relevance) 

• Relevance asks only whether the evidence COULD affect the probability of the existence of a fact 
in issue 

• Reliability has to do with considerations of the EXTENT to which the evidence affects the 
probability, which may enliven ss 135/136, but is usually left to the jury. 

IMM affirmed the NSW approach to relevance: In assessing probative value under s 135, CofA held 
cannot have regard to reliability of evidence: Shamouil, XY (NSW)  
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MANDATORY AND 
DISCRETIONARY EXCLUSIONS 

 
ss 135-137, 138-139 
 
If evidence is logically relevant under s 55, next consider the mandatory and discretionary exclusions: 

• Not all evidence that is logically relevant is legally admissible:  
 

DISCRETIONARY EXCLUSION 
 
DISCRETIONARY EXCLUSION – s 135 
 
135 – General discretion to exclude evidence [LEGAL RELEVANCE] 

Legislation The court may refuse to admit evidence if its probative value is substantially 
outweighed by the danger that the evidence might: 

a) be unfairly prejudicial to a party 
b) be misleading or confusing 
c) cause or result in undue waste of time  

 
Requirements Can be applied by courts in civil and criminal proceedings: Dyldam 

• Listed dangers above (a)-(c) must exist 
• The dangers of the evidence must substantially outweigh its probative value  

- ‘Well outweighed’ or ‘considerably outweighed’: Clark [2001] NSW 
-  There must be a ‘real danger’, not just mere possibility: Lisoff [1999] NSW 

  
S 135(c) 
example 

Dyldam Developments v Jones [2009] NSWCCA 
• Dyldam didn’t fulfill its obligations under a subpoeana and didn’t respond to 

inquiries from Jones’ solicitors - presented evidence only at the last minute 
Real probative value of the evidence tendered could not be adequately addressed 
without further investigation by Jones’ – caused undue waste of time  

UNFAIR PREJUDICE 
Meaning of 
unfair prejudice 

Not a mathematical calculation; prejudicial effect and PV are incommensurable: 
Pfennig 

• Probative value goes to the proof of an issue 
• Prejudicial effect goes to the fairness of the trial à the risk that the jury will 

use the evidence/be affected by it in a way impermissible by law, not about 
how powerful the proof of the evidence is 

 
The danger that a fact-finder may use the evidence to make a decision on an 
improper, perhaps emotional basis: ALRC Uniform Evidence Law (Report No 102, 
2006) 16.24 

• E.g. the evidence may: 
- Appeal to the fact-finder’s sympathies 
- Arouse a sense of horror 
- Provide an instinct to punish 
- Cause fact-finder to be satisfied with a lower degree of probability than 

would otherwise be required  
- Pose a real risk that it will be misused by the jury in some unfair way: R 

v BD 
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- Cause fact-finder to use the evidence on a basis logically unconnected 
with issues in a case: Lockyer 

 
Not unfair prejudice just because the evidence makes a conviction more likely: 
Papakosmas 

Unfair prejudice 
and hearsay  

ALRC Report 102 
• Problem: with judges applying their discretion to exclude hearsay evidence on 

the basis of the risk of ‘unfair prejudice’ that a party is unable to cross-
examine the maker, they are undoing the hearsay exceptions that were 
implemented after law reform  

• Law reforms – exceptions to the hearsay rule relaxed admissibility 
- Restrictive view of unfair prejudice, that it’s related only to the misuse 

of evidence by a tribunal of fact: McHugh J in Papakosmas 
 

 
DISCRETION TO LIMIT EVIDENCE – S 136 
 

Ø S 136 does not relate to the exclusion of evidence. Its application relies on the evidence 
being before the jury and it provi des for a judge to direct the jury that it must rely upon 
evidence in a limited manner.  

 
136 – General discretion to limit use of evidence 

Legislation The court may limit the use to be made of evidence if there is a danger that a particular 
use of the evidence might:  

a) be unfairly prejudicial to a party  
b) be misleading or confusing 

 
Example 
where s 136 
might apply 

Tendency evidence 
• Evidence may be used for a relationship, background or state of mind, but may 

not be used to infer a propensity to act or reason in a certain manner  
 
 

Example 
where s 136 
didn’t apply 

Papakosmas [Whether the judge could limit complainant evidence telling her friends she 
had been raped to be admissible only for its credibility purpose, or whether it was also 
admissible to directly support the prosecution case of rape] 

• Admissible for both – s 136 didn’t apply 
• The statements made were consistent with the events alleged by the complainant 

and so connected that, when taken along with other evidence, it had probative 
value – rationally bear on the probability of the occurrence of those events 
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MANDATORY EXCLUSION 
 
MANDATORY EXCLUSION – s 137 [PROS EVIDENCE AGAINST DEFENDANT] 
 
137 – Exclusion of prejudicial evidence in criminal proceedings 

Legislation  In a criminal proceeding, the court must refuse to admit prosecution evidence if its 
probative value (the extent to which the evidence could rationally affect the assessment 
of the probability of the existence of a fact in issue) is outweighed by the danger of unfair 
prejudice to the defendant.  
 
Christie-style direction, based on fair trial principles of protecting criminal accused 
 
à Judge MUST exclude pros evidence if the danger of unfair prejudice outweighs… 

Requirements • Relevant evidence 
• ONLY PROSECUTION EVIDENCE against accused in a criminal proceeding 
• Probative value of evidence outweighs danger of unfair prejudice to defendant  

- Prosecution bears burden of disproving this 
 

Stages of 
s137 
determination 

1) Identify the probative value of evidence in question 
o Assessment made in the context of the prosecution case 
o Evidence must be examined in the context of other evidence in the trial: 

Suteski 
2) Identify the danger of unfair prejudice to the defendant 
• Danger of unfair prejudice: risk that fact-finder may use the evidence to make a 

decision on an improper, perhaps emotional basis, ie on a basis logically 
unconnected with the issues in the case: Dyldam Developments 

o Evidence is NOT unfairly prejudicial merely because it makes it more 
likely that the D will be convicted: Papakosmas 

o Real risk that the evidence will be misused by the jury in some unfair way: 
R v BD 

o Danger that the tribunal of fact will use the evidence upon a basis logically 
unconnected with the issues in the case: Lockyer 

• “Substantially outweighed”: well outweighed or considerably outweighed: R v 
Clarke 

o More than a mere possibility of danger – a real danger: R v Lisoff 
• S 137 inquiry: whether the probative value of a specific piece of evidence is 

outweighed by the danger of unfair prejudice flowing from that specific piece of 
evidence: Aytugrul 

o Not to be trammelled by universal/general rules 
o ‘exclusion percentage’ evidence said to be always prejudicial establishes 

general principles 
o NO unfair prejudice: frequency estimate & exclusion percentage were 

identical 
• Reception of evidence which might create unfair prejudice can be lawful if the 

conduct of the trial, including possibility of a curative influence from other 
evidence, from counsel’s handling of impugned evidence and from trial judge’s 
directions, is likely to nullify or water down the prejudice: Aytugrul 

• DPP v JG dangers: 
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o Juror would not readily appreciate the extent to which the reference to 
Uncle Noel would taint her evidence 

o Ordinary juror unlikely to know the effects of hypnosis upon memory 
o Inability to XXN daughter as to her true recollections, given the hypnosis 
o Difficulty in effectively XXN where the video interview would be indelibly 

etched in the jury’s mind 
3) Perform balancing exercise 

o Trial judge’s estimate will be one of opinion based on the circumstances, 
evidence, particulars of the case, and judge’s own trial experience – 
analogous to a discretionary judgment: Blick 

o Evidence must be taken at its highest to determine whether the 
probative value is outweighed by its prejudicial effect: Carusi 

• It is for the jury, not the judge, to determine its probative value 
o Value judgment: compare the probative strength of the evidence with the 

degree of risk of an unfair trial if the evidence is admitted: Pfennig 
 

Example  Unfair prejudice is a value judgment, not a mathematical calculation: McHugh J in 
Pfennig  

• See above definition of unfair prejudice 
 
Aytugrul: [Defence argued that expert evidence re: DNA testing of deceased’s hair was 
expressed in an unfairly prejudicial way – should have been described by its frequency 
ratio rather than its exclusion percentage] 
à Judicial direction or intervention can reduce/remove the danger of unfair prejudice  
à Conduct of the trial (the way counsel handles the evidence and TJ’s directions can 
reduce/eliminate the danger of unfair prejudice) 

• In Aytugrul, no risk of unfair prejudice because: 
o At least 1 juror would have realised frequency ratio and exclusion 

percentage are the same thing 
o Jury were given detailed evidence that two descriptions were identical 
o TJ summing up how the descriptions were identical, warned jury against 

taking the evidence to mean the hair was definitely from the accused 
o Defendant never requested TJ to give a curative direction or change his 

summing up  
 
IMM [Appellant argued that hearsay complaint evidence should have been excluded 
under s 137. It had low probative value & was unfairly prejudicial because the jury might 
think that appellant had tendency to engage in sexual abuse] 

• TJ allowed complaint evidence – but appellant never mentioned risk of unfair 
prejudice, either at trial or appeal  

• Jury were directed to apply this evidence as direct, not tendency evidence 
• The probative value of a piece of evidence can be set by the court – evidence is 

NOT automatically probative 
 

• Consider ss 135 & 137 – relevant considerations include: 
o  The degree of reliability of the field of expertise(?) 
o Whether the facts that form the basis of the opinion have been identified and proved 
o Whether the expert has failed to take into account any relevant facts 
o Whether the assumptions the expert has relied upon are correct 
o Whether the opponent can test the facts and assumptions 
o  Compliance with codes of conduct 

• Evaluating “specialised knowledge” and factors that might influence discretionary exclusion (and 
weight): 

o Whether the facts on which the 
opinion is based have been proved 
(or supported or are credible); 

o Whether the expert has considered 
all relevant facts; 

o Standing of a field or discipline; 
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o Extent of formal training, study and 
experience; 

o Standing of the individual expert; 
o How well a position is supported in 

a field or its literature; 
o Clarity of reasoning and 

transparency of approach; 
o The expert’s previous 

performances; 
o The other types of expert opinion 

available and the extent to which 
specialised knowledge is required; 

o The number of experts involved; 
o The scale of the litigation; 
o The ‘side’ on which expert usually 

appears; 
o Importance of the evidence. 
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EXCLUSION OF IMPROPERLY OR ILLEGALLY OBTAINED EVIDENCE (PUBLIC 
POLICY DISCRETION): s 138 
 
138 – Exclusion of improperly or illegally obtained evidence 

Legislation (1) Evidence that was obtained improperly or in contravention of an 
Australian law (a) or in consequence of an impropriety or contravention 
(b), is not to be admitted unless the desirability of admitting the 
evidence outweighs the undesirability of the evidence 

Meaning of 
“Improperly 
obtained” and 
“contravention” 

(2) Improperly obtained includes: 
(a) if the person conducting the questioning did, or omitted to do, an 

act in the course of the questioning even though he/she knew or 
ought reasonably to have known that the act/omission was likely 
to substantially impair the ability of the person being 
questioned to respond rationally to the questioning 

(b) if the person conducting the questioning made a false 
statement in the course of questioning even though they 
knew the statement was false, and making that statement was 
likely to cause the person being questioned to make an 
admission. 

 
‘Improperly’ means not in accordance with truth, fact, reason or rule; 
abnormal, irregular, incorrect, inaccurate, erroneous, wrong: French CJ 
in Parker v Comptroller-General of Customs 
 
‘Contravention’ means the act of contravening or going counter to; 
violation, infringement, transgression: French CJ in Parker v 
Comptroller-General of Customs 

• Statutory and non-statutory disobedience of a command 
expressed in a rule of law 

• Not merely failing to satisfy a condition necessary for the 
exercise of staturoy power 

 
Basten JA in Robinson v Woolworths: 

1. Identify the minimum standards society expects from law 
enforcement authorities 

2. The conduct in question must not merely blur or contravene 
standards in some minor way; they must be quite or clearly 
inconsistent with them 

3. There must be some level of encouragement, persuasion or 
importunity in committing the offence 

Factors the 
court is to take 
into account in 
assessing 
desirability v 
undesirability 
of admitting 

(3) Without limiting the matters that the court may take into account in 
subsection (1): 

- Probative value of the evidence 
- Importance of the evidence in the proceeding 
- The nature of the relevant offence, cause of 

action/defence and nature of the subject matter of the 
proceeding 

- The gravity of the impropriety or contravention 
- Whether the impropriety or contravention was deliberate or 

reckless 
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- Whether the impropriety or contravention was contrary to or 
inconsistent with a right of a person recognised by the 
ICCPR 

- Whether any other proceeding (whether or not in a court) 
has been or is likely to be taken in relation to the impropriety 
or contravention  

- The difficulty (if any) of obtaining the evidence without 
impropriety or contravention of an Australian law 

 
Spectrum of conduct: Marijancevic 

• Least serious = not knowing or realizing the conduct was illegal, 
and no advantage/benefit was gained as a consequence 

• Middle range = conduct known to be improper but not taken for 
the purpose of gaining an advantage/benefit that would not have 
been obtained lawfully 

• Most serious = conduct known to be illegal, pursued for the 
purpose of gaining a benefit/advantage that could not be 
obtained lawfully  

 
Application of  
s 138 

Gedeon [2013] NSWCCA 
1. Onus is on party seeking to rely on illegally/improperly obtained 

evidence to satisfy the court that the desirability of admitting the 
evidence outweighs the undesirability  

2. Balancing exercise must be performed by referring at least to the 
list of factors outlined in s 138(3) 

3. The s 138 discretion extends to confessional and non-
confessional evidence 

Example S 138 applied in failure to comply with LEPRA (NSW) requirements:  
• ATSI accused were detained outside normal business hours. 

Police did not notify ALS or tell the ATSI accused that ALS would 
be notified; court found they deliberately failed to comply with cl 
33 LEPRA: Campbell v DPP 

 
Cautioning suspects of their right to silence during questioning – s 139 

Legislation: 
s 139 

(1) For the purposes of s 138(1)(a) obtaining evidence improperly or in 
contravention of Australian law, evidence of a statement made or act done 
by a person during questioning is taken to have been improperly obtained 
if: 

a) The person was under arrest for an offence at the time 
b) The questioning was conducted by an investigating official who was 

empowered to arrest the person 
c) Before starting the questioning, the investigating official did not 

caution the person that they do not have to say or do anything, but 
that anything the person does say or do may be used in evidence 
[right to silence]  

 
(2) Evidence is also obtained improperly if:  

a) The questioning was done by an investigating official who did not 
have the power to arrest the person 

b) The statement was made/act was done, after the investigating 
official formed a belief there was sufficient evidence to establish the 
person committed the offence 
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c) The investigating official, before the statement was made/act was 
done, did not caution the person that they do not have to say or do 
anything, but that anything they say or do may be used in evidence  

 
(3) The caution must be given in, or translated into, a language which the 
person is able to communicate with reasonable fluency. It doesn’t have to 
be in writing unless the person cannot hear adequately.  
 
(4) The above subsections don’t apply if any Australian law requires the 
person to answer questions put by, or do things required by, the 
investigating official 
 
(5) A person ‘under arrest’ includes a person in the company of an 
investigating official for the purpose of being questioned, if 

a) The official believes there is sufficient evidence to establish that the 
person has committed an offence that is to be the subject of the 
questioning, or 

b) The official wouldn’t allow the person to leave if they wanted to 
c) The official has given the person reasonable grounds to believe 

they wouldn’t be allowed to leave if they wanted to 
Meaning of 
‘questioning’ 

Howie J in Naa 
• ‘Asking questions of someone’ or ‘interrogating’ – formal or informal 

interrogation of a suspect by a police officer for the purpose of the 
officer obtaining information, regardless of whether the suspect was 
formally under arrest  

• NOT ‘a conversation during which questions are asked’ 
Example FE [15 yo girl accused charged with homicide stabbing. Girl was 

interviewed twice by police and made admissions in those interviews. 
Later, she challenged their admissibility] 
à grave improprieties amounting to an ‘utter derogation of her right to 
silence: evidence excluded under s 138, even if s 138 wasn’t applied, 
would have excluded them under s 90. 

• First interview:  
- Girl not cautioned prior to, or during, questioning as required 

by s 139 
- Not taken to her custody manager who would assist her to 

exercise her legal rights  
- LEPRA rights not read out nor explained 
- Not advised of free Legal Aid Youth Hotline service  
- Her mother did not appreciate her role as a support person 

and was not taken through the ‘Role of the Support Person’ 
document 

- Mother could not fulfill that role anyway because of English 
limitations 

• Second interview 
- Girl exercised her right to silence by declining to participate in 

an interview and declining to have her refusal filmed 
- Girl was taken to the interview room anyway 

 
 
COMMON LAW UNFAIRNESS DISCRETION – s 90 
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90  Discretion to exclude admissions 

  In a criminal proceeding, the court may refuse to admit evidence of an 
admission, or refuse to admit the evidence to prove a particular fact, if: 

 (a) the evidence is adduced by the PROSECUTION; and 
 (b) having regard to the circumstances in which the admission was made, 

it would be unfair to a defendant to use the evidence. 
 
Dictionary: “Admission”: a previous representation that is  

1. made by a person who is or becomes a party to a criminal proceeding (including a 
defendant in a criminal proceeding), and  

2. adverse to the person’s interest in the outcome of the proceeding. 
 
There is still residual, general common law discretion to exclude evidence beyond the UEA s 
90: Haddara [2014] VSCA 
	


