
Constitution and Replaceable Rules (Topic 5)  

Function of a constitution: they are rules that govern the internal administration rights of the 

company  

Must companies have a constitution?  

In accordance to s134, company may rely on the replaceable rules in the Corporations Act, or have a 

constitution or a combination of both. 

Replaceable rules: rules in the Corporations Act which specify how company are to be governed. 

They don’t have to be followed. People who set up a company can set their own rules in the 

company’s constitution: s135  

Effect of a constitution/RR: s140(1)  

S140(1) provides that a company’s constitution (if any) and any replaceable rules that apply to a 

company have effect as a contract between:  

 The company and each member s140(1)(a); and 

  The company and each director and company secretary s140(1)(b); and  

 A member and each other member s140(1)(c);  

Under which each person agrees to observe and perform the constitution and rules as far as they 

apply to that person.  

Contract between company and members s140(1)(a): a company’s constitution (if any) and any 

applicable replaceable rules have effect as a contract between the company and each member.  

Hickman v Kent or Romney Marsh Sheep Breeders Assoc (UCL 113) 
Facts:  A member began court action complaining of various irregularities in the affairs of the 
association. However, the constitution provided that disputes between it and its members should be 
referred to arbitration. This was binding on that member and he was therefore obliged to refer his 
disputes to arbitration.   
Decision & Reason:  
Rule: A company can enforce provisions in its constitution against a member.  
 
Likewise, s140(1)(a) also has contractual effect on the company so that a member is able to force 
the company to comply with the provisions of its constitution but only in their capacity as members: 
Hickman v Kent or Romney March Sheep-Breeders’ Assoc 
 
 
 
 
 
 
 
 
 
 
 



Eley v Positive Government Security Life Assurance Co (UCL 41) 
Facts: A solicitor drafted his company’s constitution, providing that he would be its permanent 
solicitor and could only be dismissed for misconduct. There was no separate employment contract 
entered into. He was also a member/held shares of the company. He was sacked and brought an 
action for breach of contract against the company.  
Decision & Reason: He failed as it was held that the constitution conferred no rights on a member 
where the member seeks to enforce a right in a capacity other than a member. Eley was seeking to 
assert a right in his capacity as a solicitor of the company.  
Rule: Members cannot enforce provisions in the constitution that purport to give them rights in 
some other capacity than that of a member, such as a solicitor or a promoter.  

 Any action you seek to enforce under the constitution must be in relation to your capacity as 

a member, director or secretary as limited by s140(1) of the Corporations Act.  

 The constitution can only be relied on by a member to assert their rights in their capacity 

as members. Eley was trying to assert a right in his capacity as a solicitor and thus could not 

rely on the constitution.  

 

Altering the Constitution – s135(2) and Gambotto’s Case 

Under s136(2), shareholders may alter a constitution or displace a replaceable rule by passing a 

special resolution. S9 defines a special resolution as a resolution (decision) at the shareholders’ 

meeting approved by at least 75% of votes.  

S136(5) requires a public company to lodge with ASIC a copy of special resolution adopting, 

modifying or repealing its constitution within 14 days after it is passed. In addition, if a special 

resolution of a company:  

 Displaces a RR with a constitution, It must also lodge a copy of the constitution with ASIC 

within that period; or  

 Modifies its constitution, it must also lodge a copy of that modification with ASIC within that 

period.  

However, there are limits on these rights.  

S140(2) states that unless a member agrees in writing they are not bound by a modification so far as 

the modification:  

 Requires the member to take up additional shares; or  

 Increases the member’s liability to contribute to share capital’ or  

 Imposes or increases a restriction on the right to transfer shares 

Other limits include: variation of class rights and oppressive/unfair conduct 

 


