
Evidence Exam 
 

Answer Frameworks 
 

Propensity/Similar Fact Evidence 
 
For Accused only 
 
Note: Similar fact evidence/relationship evidence is only allowed to be adduced where any prior 
convictions will be relevant to the Present Charge – s. 8(1)(e)(i) 
 
Starting Point 
Where the question is about whether evidence of an accused’s priors are able to be admitted into 
evidence 
 

1. Starting Point 
 
What is the issue 
 
The issue in the current scenario is if the prosecution can adduce evidence/judge can admit 
evidence of accused’s prior conviction. 
 

Law 
 

S 8(1) of the EA (WA) provides that an accused is competent but not compellable to testify on their 
own behalf. Under s 8(1)(e) the accused generally may not be asked or required to answer any 
questions which tend to show that he has committed or been convicted of any offence other than the 
one he is charged currently or is of bad character, this is known as the shield. Tending to show has 
been defined as revealing to the jury for the first time (Jones v DPP) 

 
An accused will lose the protection of the shield in the following circumstances: 

 
8(1)(e)(i) – the proof of committing or conviction a crime is admissible to show he is guilty of the 
current offence (Similar Fact/Propensity Evidence) 

 
- Propensity Evidence will be allowed if the crime committed in the past is relevant to the 

current charge on trial, or the rebut any defence available to the accused (like 
accident/self defence), to prove the commission of the crime of the accused, to prove 
intention, or that the act was voluntary. 
 

Propensity or Relationship Evidence 
 
In WA, the current provision to allow propensity or relationship evidence into admission is detailed in 
s 31A. This provides a lower threshold than the common law position in an attempt to allow more 
evidence into admission. This section defines (1) propensity as: 

a. Similar Fact Evidence 
b. Evidence of character or reputation or of a tendency, 

Relationship evidence as attitude or conduct of accused toward another person, or class of 
persons over a period of time. 
 

Under 31A(2) the court will admit evidence of the above, if it considers: 
 

(a) Evidence to have significant probative value. This was defined in Lockyer as being of 
important or consequence to the issue. It was further stated that the evidence must 
rationally affect the probability of the relevant fact in issue significantly – Dair, taken at its 
highest for the prosecution. 

 



 
 

 
 

 
 
 


