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_____________ land may have an easement over ______________ land. An easement is ‘a right enjoyed by the owner 
of one piece of land to carry out some limited activity (short of taking possession) on another piece of land’ (MDC v 
Coles). 

Distinguished from restrictive covenants 

 While easements may exist at law or in equity, restrictive covenants only confer equitable rights 
 Easements may be acquired by prescription, while restrictive covenants require express intention 
 Easements can confer the right to enter another’s land, while the restrictive covenant cannot 
 Restrictive covenants can grant rights that may not be conferred by way of easement (e.g. the right to a view) 
 Restrictive covenants generally concern modes of development, character of buildings and preservation of views 

1. IS THERE AN EASEMENT? 

For a valid easement to exist, the four essential characteristics from Re Ellenborough Park [1956] and approved in Riley 
v Pentilla [1974] must be satisfied, otherwise there may merely be a licence. 

1. Is there a dominant and a servient tenement? 

 The parcel of land must be burdened by the easement (the ‘servient tenement’) and be benefited by it (the 
‘dominant tenement’). 

 If the right or interest conferred is not in some way attached to a dominant tenement, then the right granted is 
a personal and not a property right (i.e. an easement in gross / licence): A Victor Leggo Co Pty Ltd v Aerosols of 
Australia Pty Ltd (1986) 

o Common law does not recognise easement in gross (one not in any way connected to a specific parcel 
of land – nothing more than a licence) 

 The dominant tenement may be an incorporeal interest (such as a right to fishing): Hanbury v Jenkins [1901], 
or a mixture of corporeal and incorporeal: Besmaw Pty Ltd v Sydney Water Corp (2001) 

The parcel of land must be burdened by the easement (the ‘servient tenement’) and be benefited by it (the ‘dominant 
tenement’). On the facts, the dominant tenement is <insert land>, which is benefitted from the easement, and the servient 
tenement is <insert land>, which is burdened by the easement. 

2. Does the easement accommodate the dominant tenement? 

 The dominant tenement must benefit (i.e. accommodate) from the easement (i.e. it must offer a practical 
benefit): Harada v Registrar of Titles [1981] 

o Q: to what extent does the alleged easement facilitate the occupation, use and enjoyment of the 
particular pieces of land? 

 The easement must be “reasonably necessary for the enjoyment of the dominant tenement”: Clos Farming 
Estates Pty Ltd v Easton. 

o Otherwise it would be a personal privilege not connected with the land: Hill v Tupper (1863) 
 The dominant and servient tenements need not be adjoining but they must be approximately close: Re 

Ellenborough Park [1956] 
 There is a presumption that an easement attaches not only to the dominant tenement as a whole, but also to all 

its component parts during a subdivision (not amalgamation): Gallagher v Rainbow (1994) 
 While it is necessary an easement some way benefits, improves or enhances the dominant tenement, it is 

immaterial that an easement (also) benefits members of the public with no proprietary interest in the dominant 
tenement: Shean Pty Ltd (2000) 

IF NO SUBDIVISION  Secondly, the dominant tenement must benefit from the easement (i.e. it must offer a practical 
benefit) (Harada). Satisfaction of this will generally turn on whether the easement is “reasonably necessary for the 
enjoyment of the dominant tenement”, otherwise it is merely a personal privilege connected with the land (Clos Farming 
Estates). Given <insert person> can <insert act> via the alleged easement, the easement facilities the occupation, use and 
enjoyment of the dominant tenement. 

IF SUBDIVISION  Secondly, the dominant tenement must benefit from the easement (i.e. it must offer a practical 
benefit) (Harada). Satisfaction of this will generally turn on whether the easement is “reasonably necessary for the 
enjoyment of the dominant tenement”, otherwise it is merely a personal privilege connected with the land (Clos Farming 
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Estates). Given <insert person> can <insert act> via the alleged easement, the easement facilities the occupation, use and 
enjoyment of the dominant tenement. It is presumed that an easement attaches not only to the dominant tenement as a 
whole, but also to all its component parts during a subdivision (Gallagher v Rainbow). 

3. Are the pieces of land owned by different persons? 

 A person cannot be both the dominant and servient tenement (i.e. cannot acquire rights against themselves). 
 For an easement to be valid, the dominant and servient tenements must not be held and occupied by the same 

person: Re Ellenborough Park [1956]; Oleander Nominees Pty Ltd [2002] 
 Under Torrens system, the principle is the same but subject to statutory exceptions – RPA s 90C (allows the 

registration of an easement in which the dominant and servient tenements are owned by the same person). 

Thirdly, a person cannot be both the dominant and servient tenement, as one cannot acquire rights against themselves (Re 
Ellenborough Park; Oleander Nominees). Clearly the dominant tenement and servient tenement are different here. 

4. Is the right capable of forming the subject matter of a grant? 

 The right granted must be capable of conferral by way of grant (i.e. the grantor must be capable of granting the 
easement and the grantee must be capable of receiving it). 

 The right / interest forming the subject matter of the easement must not (Clos Farming Estates Pty Ltd v Easton 
(2002) citing Re Ellenborough Park [1956]): 

o Be too vague, wide-reaching, imprecise or indefinite 
o Amount to joint occupation or ‘substantially deprive’ the servient owner of possession 
o Merely amount to a right of recreation, free from utility or benefit 

EXAMPLES: 

 Ius spatiandi – the “privilege of wandering at will over all and every part of another’s park or field” is sufficient 
to constitute an easement; Riley v Penttila). 

 Right of Prospect – this right is ‘too indefinite’ to be considered an easement: Aldred’s Case. 
 Right to and Undefined Flow of Air – such a right can amount to an easement if created by express grant or 

reservation: Commonwealth v Registrar of Titles (Vic). 
 Right to Park – accepted as a valid easement: Owners of East Fremantle Shopping Centre West Strata Plan 

8618 v Action Supermarkets) 
 Right to use whole land for recreational purposes – held to be a valid easement: Tujilo v Watts. 

Finally, the right granted must be capable of conferral by way of grant (i.e. the grantor must be capable of granting the 
easement and the grantee must be capable of receiving it) (Clos Farming Estates v Easton citing Re Ellenborough Park). 
Clearly, a <e.g. a right of way> is capable of forming an easement that can be both granted and received. 

2. IF SO, WHAT TYPE OF EASEMENT IS IT? 

Provided a valid easement is created, an easement may take one of five forms. On the facts, there is clearly a <right of 
way>. This will be limited, in absence of express restrictions, to the height and width reasonably necessary for the proper 
use and enjoyment of the easement (Prospect County Council v Cross). It will carry with it ‘those ancillary rights which 
are necessary’ for its use and enjoyment (Perpetual Trustee Co). 

1. Right of Way? 

 May exist anywhere along a continuum, ranging at one end from a general right of passage to, at the other, an 
extremely limited right (e.g. only at night). 

 Whatever form it takes is entirely at the discretion of the dominant and servient tenements, as well as any 
limitations on its use. 

 In absence of express restrictions, it will be limited to the height and width reasonably necessary for the proper 
use and enjoyment of the easement: Prospect County Council v Cross (1990) 

 Notwithstanding this general limitation, the grant of a right-of-way carries with it ‘those ancillary rights which 
are necessary’ for the proper use and enjoyment of the easement: Westfield Management v Perpetual Trustee 
Co Ltd (2007). Ancillary rights (if connected to purpose for which right-of-way was granted) can include: 


