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Topic 1 – Concept of Property 
Overview 
• This topic provides an overview of the nature of property and the relationship individuals have 

with property. In exploring these concepts the following will be considered: 
o What does it mean when we describe a person having property in owning a thing? 
o What are the different types of property interests? 
o How is property historically classified? 
o What are some of the new forms of proprietary interests? 
o What are the justifications for and criticisms of private property? 
o What are the differences between property interests and contractual interests? 

• (mostly in leases) 
• Much of this course can be broken down to these basic questions: 

o What kind of property is it? 
o Does this person have a property right in the property? 
o How and when did the person get the property right? 
o Does someone else have a better right to the property? 
o  what legal relationship do you have to the thing, and does someone else have a 

better legal relationship to the thing than you? 
  
Introduction 



• Property is concerned with the relationship of individuals to things and the extent of that 
person's rights or obligations in respect of enforcement 

• Terminology 
o Property interests 
o Proprietary interests 
o Property rights 

• Terminology interchangeable: Refers to the relationship a person has with a certain item 
  
What is property? 
• Property can be identified as relating to and depending upon a particular thing (rights in rem) 

o Rights in personam means you can sue the person directly 
o Rights in rem is rights in relation to property 

• Can protect that right against anyone else EXCEPT the person with the better right 
▪ e.g. tenant in land can protect your interest in land for exclusive possession 

etc., but cannot protect against the owner 
• Usually include: 

o The right to use and enjoy 
o The right to exclude others 
o The right to transfer 
o The right to possess 
o The right to destroy 

• Property often called 'a bundle of rights' and is a good working definition of what it means to 
have property in a thing 

• Victoria Park Racing and Recreation Grounds Company Pty Ltd v Taylor (1937) 58 CLR 479 - 
"Spectacle" 

• Yanner v Eaton (1999) 291 CLR 351 "Crocodiles" 
  
You will also see property rights defined as being: 
• Excludable 
• Alienable 
• Valuable 
•  consider what these terms tell us about what things can and cannot be subject to property 

rights 
  
Yanner v Eaton 
• In considering what property is in the Yanner v Eaton case by joint judgement, Justices 

Gleeson, Gaudron, Kirby and Hayne provided: 
o 'the word "property" is often used to refer to something that belongs to another. But in 

the Fauna Act as elsewhere in the law, "property" does not refer to a thing, it is a 
description of a legal relationship with a thing. It refers to a degree of power that is 
recognised in law as power permissibly exercised over the thing. The concept of 
"property" may be elusive. Usually it is treated as a "bundle of rights"…..Property is a 
comprehensive term and can be used to describe all or any of the very many different 
kinds of relationship between a person and a subject matter. To say that person A has 
property in item B invites the question what is the interest that A has in B? The 
statement that A has property in B will usually provoke further questions of 
classification. Is the interest real or personal? Is the item tangible or intangible? Is the 
interest legal or equitable?..." 

• Native Title Rights argued to do thing without permit or license 
• What is meant by "is the property of the crown" 
• [17-31] case, READ 



  
 
 
 
Moore v Regents of University of California 793 P.2d 479 (Cal. 1990) 
• Justice Mosk's judgement in the American case: 

o "Being broad, the concept of property is also abstract: rather than referring directly to a 
material object such as a parcel of land or the tractor that cultivates it, the concept of 
property is often said to refer to a 'bundle of rights' that may be exercised with respect 
to that object - principally the rights to possess the property, to use the property, to 
exclude others from the property, to dispose of the property by sale or by gift. 
'Ownership is not a single concrete entity but a bundle of rights and privileges as well as 
of obligations'….but the same bundle of rights does not attach to all forms of property. 
For a variety of policy reasons, the law limits or even forbids the exercise of certain 
rights over certain forms of property. For example, both law and contract may limit the 
right of an owner of real property to use his parcel of land as he sees fit (for example 
cannot develop or operate certain types of businesses). Owners of various forms of 
personal property may likewise be subject to restrictions on the time, place, and manner 
of their use (for example cannot drive car at a certain speed or cannot sell if not 
roadworthy). In each of these instances, the limitation or prohibition diminishes the 
bundle of rights that would otherwise attach to the property, yet what remains is still 
deemed in law to be a protectible property interest…." 

• Rights depend on your relationship to the item or thing 
  
Classification of property 
• This course will use only some of the technical terms in classifying and describing property. 

The most basic division of property is that between real and personal property 
• 'real property' refers generally to land (with the exception of leases) 
• 'personal property' refers to 'chattels', that is property which is not land, including objects and 

other property such as shares and choses in action. Because of this scope, personal property is 
divided between chattels real (leasehold interests) and chattels personal (all other personal 
property) 

• Note: this course does not look at intellectual property! 
  



 
• Hereditaments  something that can be inherited 
• Corporeal  physical things that you can see and that can be passed from one to another 
• Incorporeal  can't physically touch or see but can be passed from one to another 
• Easement  property law right to pass through the walkway between a subdivided block to 

get to the road (coming to and from), not able to use any other part of the property, just the 
shared walkway to access his land 

• Profit a prendres  using someone else's land to make a profit, e.g. plant trees on someone 
else's land and make a profit from it 

• Restrictive covenants  agreement between parties to not do something, can bind 
subsequent owners in later times 

  

 
Range of different interests 
• One item of property can also encompass a range of property interests 
• For example an owner of land will regard him or herself as the owner of the land - yet other 

proprietary interests may also exist in that land such as: 
o A security interest (mortgage) 
o An easement 
o A lease (or an option to purchase the land pursuant to a lease) 
o A restrictive covenant 
o A co-owner 



o A person in adverse possession 
o A profit a prendre 

• Several legitimate interests in one piece of property 
  
Recognising new forms of property 
• Our law makers (in particular courts) are very reluctant to recognise or develop new forms of 

property 
• The Victoria Park Racing case represents a fundamental analysis of property rights. However, 

the majority of judges refused to consider the matter from first principles, instead referring to 
a circular argument of a lack of precedent and arguably failing to articulate a coherent 
framework from which the "propertiness" of new things could be determined 
o Victoria Park Racing and Recreation Grounds Company Pty Ltd v Taylor (1937) 58 CLR 

479 
o ABC v Lenah Games Meats (2001) 185 ALR 1 

• Another emerging area of interest in relation to the recognition of new forms of property is 
whether body parts / organs / tissue (regenerative or otherwise) are property 

• There are a range of views about what it means to say that something is property and 
traditionally the idea of treating body parts, including a dead body, as property has been 
regarded with repugnance 

• The body itself is undeniably a thing but can it be subject to property rights? 
o Doodeward v Spence (1908) 6 CLR 406 
o Moore v Regents of University of California 793 P.2d 479 (Cal. 1990) 
o JCM v ANA 2012 BCSC 584 (Canadian Case) 

• Consider: why would you want something classified as property right? 
*body part issues will predominately come down to contract* 
  

Justifications for and criticisms of property 
Why do we have property? 
• In recognising forms of property the law seeks to balance the private rights that are part and 

parcel of property ownership with the interest of society in preserving public access to the 
item 
o Balancing private rights with public interest 

• There are different intellectual or theoretical justification for private property such as: 
o Economic efficiency theory (consider 'the tragedy of the commons') 
o The labour theory (Locke) - (echoed in Moore v Regents) 

  
The relationship between property and contract 
• While many property interests are created pursuant to contract, not all contractual relations 

confer property. Consequently, not all relationships with property necessarily confer 
proprietary interests 

• For example: 
o You may have permission to enter onto someone's land but not have any property rights 

in relation to that land 
o A person is lodging in another person's house pursuant to a contractual relationship 

which does not confer a leasehold interest but just a contractual licence (note 
retirement villages here) 

• If you have a property interest you can sue anyone for interfering with that property 
• The fundamental difference between contracts that confer property rights and contracts that 

do not are the proprietary rights are good (enforceable) against the whole world, whereas 
contractual rights, pursuant to the doctrine of privity of contract, are enforceable only against 
the parties to the contract 



• In other words, a person with a contractual right only generally has the right to enforce the 
contract against the other contracting party and not against third parties 

• Distinguish different kinds of licences: 
o Bare licence (permission) 
o Contractual licence 
o Licence coupled with a proprietary interest 

• King v David Allen & Sons Billposting Ltd [1916] 2 AC 54 
o Difference between contract and lease 

• Cowell v Rosehill Racecourse Co Ltd (1936) 56 CLR 605 
• Swan v Uecker [2016] VSC 313 (10 June 2016) (airbnb case) (looked at in leases) 
• Braham v Stephan [2015] VSC 87 and Erratt v Grills [2015] NSWSC 594 (contractualisation of 

leases) 
  
Property law and remedies 
• Another feature of property is that the applicable law, that is, property law provides an 

additional distinct set of remedies that go beyond the traditional remedies of contractual 
damages 

• Property rights and actions in property are rights in rem. Rights against the whole world where 
the property is the issue not the person 

• Consider 
o Injunctions 
o Trespass 
o Detinue and Conversion 

• Equitable and legal remedies 
• *specific performance most likely remedy* 

 


