
Delegated	Legislation		
What is delegated legislation?  
• Delegated legislation can be seen as legislation made by a non-parliamentary body, 

acting pursuant to an Act of Parliament. 
• Generally made by the executive. 
• Delegated legislation refers to a ‘a legislative instrument made by a body to which (or 

a person to whom) parliament has delegated the power to legislate.’ 
 
Volume of delegated legislation 

• Regulations, Rules, By-laws of statutory authorities, Ordinances of territories, 
Determinations, Plans of Management e.g. fisheries, Proclamations, Directives, Guidelines 

Arguments against desirability of delegated legislation  
• Giving the executive the power to make laws seriously impairs parliamentary 

sovereignty and the constitutional balance. 
• If laws are made affecting the subject, they should first be submitted to the elected 

representatives of the people for consideration and approval. 
• Often in vague language and lead to uncertainty. 

 
Rationales for delegated legislation 
• Ease pressure on parliamentary time; 
• Encourage consistency in bureaucratic decision-making; 
• Keep detail out of legislation so that statute easier to understand, debate and 

implement; 
• Cope with legislation that is too technical for parliamentary consideration;  
• Provide the flexibility to deal with rapidly changing or uncertain situations. (It is 

much easier and faster to amend subordinate legislation so this allows for change in 
areas where flexibility or adaptation in legislative criteria is required.); and 

• Attractive to governments because can avoid a hostile upper house. 
	

Is there Delegated Legislation? 
 
Delegated legislation is a ‘convenient general description for a legislative instrument made 
by a body which (or a person to whom) the power to legislate has been delegated.’-Pearce 
 
Must identify two things:  

(1) A form of delegation; and  
(2) Instruments that can be described as ‘legislation’ or as being ‘legislative’ in 

effect. 
• Delegated legislation cannot be made by a body other than the parliament without the 

authority of parliament. 
• Authority is given by an Act of Parliament 
• Delegated legislation can be seen as legislation made by a non-parliamentary body, 

acting pursuant to an Act of Parliament. 



 
Legislative Instruments Act 2003 (Cth) 
Section 5 Definition--a legislative instrument 
(1)  … a legislative instrument is an instrument in writing:  
                     (a)  that is of a legislative character; and  
                     (b)  that is or was made in the exercise of a power delegated by the Parliament.   
(2)  Without limiting the generality of subsection (1), an instrument is taken to be of a 
legislative character if:  

(a)  it determines the law or alters the content of the law, rather than applying the 
law in a particular case; and  
(b)  it has the direct or indirect effect of affecting a privilege or interest, imposing 
an obligation, creating a right, or varying or removing an obligation or right 
 

Meaning of ‘Legislative Character’ 
 
Full Federal Court in Minister for Industry & Commerce v Tooheys Ltd 
‘the distinction [between legislation and administrative decision] is essentially between the 
creation or formulation of new rules of law having a general application and the application 
of those general rules to particular cases’ 
 
Donoughmore Committee in 1932 adopted: 

• Legislative activity involves the process of formulating general rules of conduct without 
reference to particular cases (and usually operating prospectively) 

• Executive action involves the process of performing particular acts, issuing particular orders 
or making decisions that apply general rules to particular cases. 

 
French J (Fed Court)(now CJ in HCA) in Latitude Fisheries Pty Ltd v Minister for Primary 
Industries and Energy (1992) 110 ALR 209 at 228-9: 
‘instruments that lay down general rules of conduct affecting the community at large which have been 
made by a body expressly authorised to do so by an Act of parliament.’ 
 

• The distinction between legislative and non-legislative character is often not clear  
• Non-legislative decisions can be given binding force by statute and a breach can give rise to 

legal consequences but they do not themselves have the force of statute.  
• Subordinate legislation has the force of statute but STILL relies on primary legislation for its 

authority  
 



Parliament’s	Power	to	Delegate	Legislative	Authority		
Victorian	Stevedoring	and	General	Contracting	Company	Pty	Ltd	v	Dignan	1931	HCA	

• Parliament passed the Transport Workers Act 1928 (Cth) 
• s 3 specified that the Governor-General had power to make regulations with respect to the 

employment of transport workers and.. 
 “In particular for regulating the engagement, service and discharge of transport workers 
and for regulating or prohibiting the employment of unlicensed persons as transport 
workers and for the protections f transport workers.” 

• The Act only contained three provisions- the title, commencement and s 3 
• Act was passed by Parliament to break the waterside union and Parliament would not face 

as much scrutiny if the union was regulated by delegated legislation 
• Labour government followed the conservative government that passed the Act and the 

regulations were enforced. They are being challenged in relation to an “offence” alleged 
against the Stevedoring Company under the regulations – argued it purported to rest too 
much authority bin the executive 

Held per Evatt & Dixon JJ: 
• Some limits must exist but this case does not reach those limits- the powers given in this 

case were broad 
• There is no constraint of the subject matter that can or cannot be delegated- within the 

realm of legislative power under the Commonwealth 
 
Limitations on Delegated Legislation (Accountability Mechanisms) 

	
1. Sun-set Clauses 
2. Public Consultation 
3. Publication 
4. Parliamentary Review 
5. Judicial Review 

	
1) Sunset	Clauses	
• Legislative Instruments Act 2003 (Cth)  

s 50 requires that delegated legislation automatically lapses after 10 years and needs to be re-
made.  

	
2) Public	Consultation	
• Legislative Instruments Act 2003 (Cth) encourages public consultation in s 17 but there is no 

sanction for failure to consult s 19  
 

• Subordinate Legislation Act 1989 (NSW) (STATE LEVEL)  
s 5 Regulatory Impact Statement 
(1) Before a principal statutory rule (delegated legislation) is made, the responsible Minister 
is required to ensure that, as far as is reasonably practicable, a regulatory impact statement 
complying with Schedule 2 is prepared in connection with the substantive matters to be dealt 
with by the statutory rule.  
 

• There is a submission process before the regulation is passed  



• The Minister however can make a certification that public interest demands that the 
regulatory impact statement not be followed (so can deem that it is not needed)- s 6 (1) 

• i.e. not entirely enforceable  
 

3) Publication 
• Legislative Instruments Act 2003 (Cth) - Federal Register of Legislative Instruments set 

out in section 20 and 29- electronic register, must be published here, if not registered it is 
unenforceable: s 31, 32 

- In respect of the register, only become enforceable when registered  
• s 38  
(1) The Department must arrange for a copy of each legislative instrument registered 
under Division 2 of Part 4 to be delivered to each House of the Parliament to be laid 
before each House within 6 sitting days of that House after the registration of the 
instrument.  

 
Acts Interpretation Act 1901(Cth) 
 
Interpretation Act 1987 (NSW) 
s 39  
(1) A statutory rule: 

 (a) shall be published on the NSW legislation website, and 
 (b) shall take effect on the day on which it is so published or, if a later day is 
specified in the rule for that purpose, on the later day so specified.  

 
Subordinate Legislation Act 1989(NSW) 
 
Publication rules-cases 

• Effect of non-publication under common law was that it was unenforceablea/not operative, 
these are now largely irrelevant due to the register system of publication  

 
Golden	-Brown	v	Hunt	(1972)	19	FLR	438	

• Aboriginal tent embassy in Canberra .  
• After five months the police forcibly dispersed the protestors literally minutes after 

notification in the 9.45 am Gazette, there was national outcry. 
Held: 

• Court made determination that Ordinance was not operative at time of raid. 
• The notice in Gazette was not clear and specific enough in announcing the Ordinance had 

been made 
• Not invalid but merely inoperative 

 
Watson	v	Lee	(1979)	144	CLR	374	
Foreign exchange regulations, copies of which were not available on the day they came into effect 
Held:  Not invalid but inoperative 

	
4) Parliamentary	Review	(legislation	does	not	comply	with	requirements)		

Tabling	



• The usual means of parliamentary oversight is a requirement that delegated legislation 
be tabled in the Parliament.  

- Allows the Parliament to see what use is made of the delegated power. 
- Allows the Parliament to bring the relevant minister to account if it has any 

concerns or disapproves the use of that power. 
 

• Legislative Instruments Act 2003(Cth) 
Must be tabled within 6 sitting days from registration: s 38(1) 
If not tabled by this time it becomes inoperative or unenforceable from the last sitting day 
of tabling: s 38 (3) à be mindful this is not the same as void ab initio, it will have legal 
effect up until this time.  

 
• Interpretation Act 1987 (NSW)  
Must be tabled within 14 sitting days from gazettal: s 40 
	
Committee	Oversight	
• Senate Regulations Ordinances Committee reviews all delegated legislation tabled to 

Parliament  
• This role includes considering: 

- Technical validity/parliamentary propriety  
- Check that is in accordance with the legislation- governing act 
- Looks to content as to public law e.g. that it is not retrospective,  does n to unduly 

trespass on common law right sand there are no excessivbe penalty provisions  
• Committee will make a recommendation that the senate disallow the regulation- there is no 

sanctioning power, only recommends.  
	
Disallowance		
Legislative Instruments Act 2003 (Cth)  
Section 42 Disallowance of legislative instruments               

(1)  If:  
(a)  notice of a motion to disallow a legislative instrument or a provision of a 
legislative instrument is given in a House of the Parliament within 15 sitting days 
of that House after a copy of the instrument was laid before that House; and  
(b)  within 15 sitting days of that House after the giving of that notice, the House 
passes a resolution, in pursuance of the motion, disallowing the instrument or 
provision;  

the instrument or provision so disallowed then ceases to have effect.  
 
Interpretation Act 1987(NSW) Section 41   

• Disallowance is the main check against large allowance of delegation to executive by 
Parliament  

• However it IS NOT A COMPLETE CHECK: 
- The regulation commences operation before it is tabled àa regulation continues 

to be operative until it is disallowed  
- If it is not tabled it becomes inoperative and not invalid i.e. legal effect in the 

interim  



• Note: the loop hole exists where Parliament sits before a long break- if delegated 
legislation is tabled on this day, it remains operative until the next sitting day is taken 
after the parliamentary recess (depends on when sitting days fall).  

 
• Judiciary can 
review the legal validity of: 

a. The delegated legislation itself 
b. Decisions made under delegated legislation. 

ADJR applies to second (if under a Cth Act), not first 
Section 39B of the Judiciary Act enables review of both, if primary Act is Cth. 
 
Grounds for judicial review 

• The delegated legislation didn’t comply with the publication or tabling procedures 
in the statute;  

• The delegated legislation is beyond the scope of the Act under which it was 
purportedly made.  

• Other grounds of legal validity implied from the power conferred on the executive 
to make delegated legislation. 

 
Delegated legislation is beyond the scope of the Act 
Brennan J’s threefold test from South Australia v Tanner (1989) HCA: 

1. How has Parliament conferred the power to make the regulation? (is it delegated) 
2. What is the scope and legal effect of the regulation? 
3. Is the regulation within the ambit of the power? (note: usually when it gets struck out) 
(approved Lord Diplock’s original threefold test in McEldowney v Forde (1971) HL) 

 
TEST: Regulation must be reasonably proportionate, appropriate and necessary to the 
purposive (parent) Act  
 

5) Judicial	Review	(legislation	is	beyond	the	scope	of	the	Act)	



SA	v	Tanner	(1989)	CLR	
• Waterworks Act 1932 (SA) gave the Governor power t make regulations ‘regulating, 

controlling or prohibiting' land use within a watershed to reduce or prevent the pollution of 
water within the watershed zone 

• Water works Regulations 1974 prohibited the construction of a piggery, zoo or feedlot on 
any land within the watershed  

• Tanner wanted to build an aviary in a supermarket in the watershed zone  
Held: 

• The test of validity is whether the regulation is capable of being considered to be 
reasonably proportionate to the end to be achieved  
‘it is not enough that the Court itself think the regulation is inexpedient or misguided. It 
must be so lacking in reasonable proportionality as not to be a real exercise of the power”  

• In this case the Act was trying to achieve environmental protection  
Brennan J in dissent- the regulation was not reasonably adopted as a means of fulfilling the 
statutory object because:  

• It is extremely wide 
• There was no attempt to set out any factors which would be material to the degree of risk to 

the water supply 
• It is too uniform throughout the whole of the watershed area i.e. it is so undiscriminating as 

to not be adapted to the regulating activities which present a risk of pollution  
His Honour held  it was beyond scope of the act to regulate the land use in the area  
HC held the regulation was valid  

 
Vanstone	v	Clark	(2005)	FCR	

• ATSIC Act s 40 said the Minister could suspend a Commissioner from office for 
‘misbehaviour’ 

• s 4A said the Minister may make written determination that specified behaviour is taken to 
be ‘misbehaviour’  

• Exercising s 4 A, the Minister made ATSIC (Misbehaviour) Determination 2002 
specifying in cl 5 (1) (k) that misbehaviour included conviction for a criminal offence 
which is punishable by imprisonment  

Held: Cl 5(1) (k) was invalid because it lacked reasonable proportionality  
 
“Necessary or convenient” 

• Regulations can be made for the more effective administration of the legislation but 
cant vary or depart from positive legislative provisions: Morton v Union Steamship 
Company of NZ Ltd (1951) ClR 

• If a power enabled the making of regulations ‘providing for 
all…purposes….necessary or expedient for the administration of the Act then the 
regulations must be confined to complementing the legislative plan, not to 
supplementing or extending it: Shanahan v Scott (1957) 96 CLR 245 
 



Shanahan	v	Scott	(1957)	96	CLR	245	
• Marketing of Primary Products Act (Vic) authorised egg producers in Vic to establish an 

Egg Board to market and sell eggs in Victoria 
• S 43(1) provided that the Governor could make regulations ‘necessary or expedient’ for the 

administration of the Act  
• Reg 44 made it an offence to place eggs in cold storage without the consent of the Board  

Held: 
• Regulations can’t:“widen the purposes of the Act, add new and different means of carrying 

them out or depart form or vary the plan which the legislature has adopted to attain its 
means.”  

 
• Carbines v Powell (1925) 36 CLR 91 (wireless case) – regulations must be limited to 

same field of operations as marked out by the Act itself.  Act – establishment and 
operation of wireless stations. Regs – manufacture of equipment  

• With respect to…- regulations must substantially relate to subject matter of Act (See 
Shanahan v Scott)  

• Need for substantial connection between the power and the regulation.  
 
“Regulating vs prohibiting” 
Swan	Hill	Shire	v	Bradbury	(1937)	56	CLR	746	
The Local Gov Act 1915 (Vic) s 198(1)(a): local council could make bylaws “regulating and 
restraining the erection and construction of buildings”.  
Swan Hill Council made a bylaw prohibiting the erection of any building except with council’s 
approval. 
Held: Prima facie a power to make by-laws regulating a subject matter does not extend to 
prohibiting it altogether. Restraint also means something less that its entire prohibition. The object 
of the Act was not to make building an exceptional privilege bestowed by the Council. 

 
Foley	v	Padley	(1984)	154	CLR	349	
South Aus Act enabled the council to make by-laws regulating, controlling or prohibiting any 
activity in Rundle Street Mall that was in the opinion of the council likely to affect the use or 
enjoyment of the mall. 
By-law provided that no person shall give out or distribute anything in Rundle Mall 
Held: By-law was valid 
per Gibbs CJ: “the fact that the prohibition may extend to some acts which in fact could not affect 
the use of enjoyment of the Mall does not mean that the by-law is beyond power if the activity 
generally is one which could reasonably be considered as likely to affect the use or enjoyment.” 

 
“Ends vs Means” 
Paull	v	Munday	(1976)	

• Health Act gave Governor power to make regulations “for or with respect to….. 
prohibiting… the emission of air impurities from fuel burning equipment” 

• Reg 7 of the Clean Air Regulations prohibited the lighting or burning of open fires without 
approval  

Held per Gibbs CJ: Power to do one thing can’t be validly exercised by doing something different 
even if the effect of what is done is the same as that which would have resulted from doing what 
was permitted  

 



Other Grounds for Review of DL 
• As far as JR is concerned, the principles adopted by the courts when considering the validity 

of legislation are for all practical purposes the same as those used for judicial review of 
executive action  

• Delegated legislation is not directly reviewable under the ADJR Act as it is not a decision of 
an administrative character  

• This is because powers to make regulations are often formally vested in the Governor 
General.  

However… 
• Once a decision has been made under delegated legislation it can be challenged under the 

ADJR Act on the basis that there was no legal authority for it, i.e. because the delegated 
legislation was itself not lawful.  

• It will, however, often be reviewable under s 39B (1) of the Judiciary Act if made by an 
officer of the Commonwealth or under s 39B (1A) (c). 

• Full range of grounds of review of administrative decisions is usually not available to 
challenge delegated legislation 

 
Validity of Decision made under the Delegated Legislation (Judicial Review) 
Formal requirements    
O’Keefe v City of Caulfield [1945] VLR 227 
Beyond power 
Carbines v Powell (1925) 36 CLR 88 
Shanahan v Scott (1956) 96 CLR 245 
 
Inconsistency/repugnancy to enabling Act or general law 
Morton v Union Steamship Co of NZ Ltd (1951) 83 CLR 402 (excise duties) 
Willoughby Municipal Council v Homer (1926) 8 LGR 3 – by law imposed a penalty on the 
owner of animals straying on public areas ‘unless he has taken all reasonable means to 
prevent such animals from so straying’ – invalid – reversed onus of proof. (from Pearce & 
Argument) 
 
Improper purpose 
Arthur Yates v Vegetable Seeds (1945) 72 CLR 37 
R v Toohey [1981] HCA 74  
 
Unreasonableness 
Williams v City of Melbourne (1933) 49 CLR 142  
“Not withstanding that ex facie there seemed  a sufficient connection between the subject of the power 
and that of the by-law, the true character of the by-law may then appear to be such that it could not 
reasonably have been adopted as a means of attaining the ends of the power. In such a case the by-
law will be invalid, not because it is inexpedient or misguided, but because it is not a real exercise of 
the power”. Per Dixon at 155 
 
Lack of proportionality 

• Statutory rule must be “appropriate and necessary” . “There must be a reasonable relationship 
between the end and the means of the law The means must be reasonably likely to bring about 
the apparent objective of the law. State Bank of NSW v Macquarie Bank Ltd (1992) 30 
NSWLR 307, per Kirby at 324. 



• “it is not enough that the court itself think the regulation is inexpedient or misguided. It must 
be so lacking in reasonable proportionality as not be a real exercise of the power”- S.A v 
Tanner  

 
Uncertainty 
King	Gee	Clothing	v	Cth	(1945)	(HC)	
• Regulations granted power to a Prices Commissioner to make an order setting a maximum 

price for an item sold in Australia. The Commissioner set the maximum price using a 
convoluted formula with various undefined concepts. 

• The HC held this order invalid for failing to fix a standard referring to objective standards. 
 
Sub-delegation 
Hawke’s Bay Raw Milk Producers Coop Co Ltd v NZ Milk Board [1959] NZLR 1217	

	


