
LLAW 3212 CIVIL LITIGATION EXAM NOTES 
I. COMMENCING PROCEEDINGS: JURISDICTION AND 

PARTIES 

JURISDICTION  

Supreme Court Act 1935 (SA) s 17  

17—General jurisdiction 

 (1) The court shall be a court of law and equity. 

 (2) There shall be vested in the court— 

(a) the like jurisdiction, in and for the State, as was formerly vested in, or capable of being 

exercised by, all or any of the courts in England, following: 

(i) The High Court of Chancery, both as a common law court and as a court of 

equity: 

   (ii) The Court of Queen's Bench: 

   (iii) The Court of Common Pleas at Westminster: 

(iv) The Court of Exchequer both as a court of revenue and as a court of common 

law: 

   (v) The courts created by commissions of assize: 

(b) such other jurisdiction, whether original or appellate, as is vested in, or capable of 

being exercised by the court: 

  (c) such other jurisdiction as is in this Act conferred upon the court. 

 

Judiciary Act 1903 (Cth) s39B 

39B Original jurisdiction of Federal Court of Australia 

Scope of original jurisdiction 

(1) Subject to subsections (1B), (1C) and (1EA), the original jurisdiction of the Federal 

Court of Australia includes jurisdiction with respect to any matter in which a writ of 

mandamus or prohibition or an injunction is sought against an officer or officers of the 

Commonwealth. 

(1A) The original jurisdiction of the Federal Court of Australia also includes jurisdiction in 

any matter: 

(a) in which the Commonwealth is seeking an injunction or a declaration; or 

(b) arising under the Constitution, or involving its interpretation; or 

(c) arising under any laws made by the Parliament, other than a matter in respect 

of which a criminal prosecution is instituted or any other criminal matter. 

Note: Paragraph (c) does not prevent other laws of the Commonwealth conferring criminal 

jurisdiction on the Federal Court of Australia. 

(1EA) If: 

(a) a civil proceeding is before the Family Court of Australia, the Federal Circuit 



Court of Australia or a court of a State or Territory; or 

(b) an appeal arising out of such a proceeding is before the Family Court of 

Australia or a court of a State or Territory; 

the following apply: 

(c) the Federal Court of Australia does not have jurisdiction with respect to any 

matter in which a person who is or was a party to the proceeding seeks a writ 

of mandamus or prohibition or an injunction against an officer or officers of 

the Commonwealth in relation to a related civil proceeding decision; 

(d) the following court is invested with, or has conferred on it, jurisdiction with 

respect to any such matter: 

(i) if the civil proceeding or appeal is before the Family Court of 

Australia—that court; or 

(ii) if the civil proceeding is before the Federal Circuit Court of 

Australia—that court; or 

(iii) if the civil proceeding or appeal is before a court of a State or 

Territory—the Supreme Court of the State or Territory. 

Australian Constitution 1901 (Cth) s 75 

75  Original jurisdiction of High Court 

                   In all matters: 

(i) arising under any treaty; 

(ii) affecting consuls or other representatives of other countries; 

(iii) in which the Commonwealth, or a person suing or being sued on behalf of the 

Commonwealth, is a party; 

(iv) between States, or between residents of different States, or between a State and a 

resident of another State; 

(v) in which a writ of Mandamus or prohibition or an injunction is sought against an officer 

of the Commonwealth; 

the High Court shall have original jurisdiction. 

 

Claim Limitation 

Magistrates Court Act 1991 (SA) s 8   

8—Civil jurisdiction 

 (1) The Court has jurisdiction— 

(a) to hear and determine an action (at law or in equity) for a sum of money where the 

amount claimed does not exceed $100 000; 

(b) to hear and determine an action (at law or in equity) to obtain or recover title to, or 

possession of, real or personal property where the value of the property does not exceed 

$100 000; 

(c) to hear and determine an interpleader action where the value of the property to which 

the action relates does not exceed $100 000; 

  (d) to grant any form of relief necessary to resolve a minor civil action. 

(2) The parties to an action may waive any monetary limit on the civil jurisdiction of the Court, 



and, in that event, the Court will have jurisdiction to determine, the action without regard to that 

limitation. 

Territorial Limitations 

BHP Billiton v Schultz (2004) 221 CLR 400, 422:  

 Gleeson CJ, McHugh & Heydon JJ: The ordinary basis of jurisdiction of common law 

courts in personal actions is the presence of the defendant within the court’s territory, 

and the defendant amenability to the court’s process.  

Lauries v Carroll (1958) 98 CLR 310, 311: 

 Dixon CJ, Williams & Webb JJ: “It does not matter why, so long as he has not been 

enticed there fraudulently for that purpose. It does not matter whether he is a foreigner 

or a subject of the Crown. It does not matter how temporary his presence may be, how 

fleeting may be his visit”.  

Maharanee of Baroda v Wildenstein [1927] 2 QB 283:  

 D in England for races, D was served in England, which gave England jurisdiction.  

 

Grace v McArthur 170 F Supp 422 (1959):  

 D was flying over the state an issued whilst in the plane.  

External to Australia 

 Follow common law rules 

 To serve outside Australia, there must be a nexus to Australia.  

Is there a nexus? 

Agar v Hyde (2000) 201 CLR 552: 

 The court is not required to ascertain the strengths of the claim but instead be satisfied 

that the facts alleged by the plaintiffs would fall within one of the specified nexus.  

Is the Court inappropriate to hear the matter?  

Oceanic Sun Line Special Shipping Co Ltd v Fay (1988) 165 CLR 197: Voth v Manildra Flour 

Mills Pty Ltd (1990) 171 CLR 538:  

 The test requires that the defendant seeking a stay must demonstrate that the local court 

is clearly an inappropriate court to hear the matter.  


