
Dispute Resolution and Ethics Exam Notes 

Ordinary answer skeleton 

 

To weave in authority (case and legislation):  

• ___ is authority for the proposition that___. In these circumstances therefore _____. 

• ____ is authority that there is justification for a _____.  

• - ‘the application of s__ will result in____’ 

When using case law, consider: 

• Does the case apply? Are the facts sufficiently similar or can it be distinguished? 

• What is the ratio of the case? Is it binding precedent or just persuasive? 

• Why is the current scenario similar to justify applying the case? 

If missing facts, ensure to state that! State what facts would be required for a more robust analysis.  

1. Cause of action  

a. Identify legal elements and how they may be applied.  

2. identify material facts 

a. What facts are relevant to establishing the elements  

b. Identify the relevant parties to the action  

i. Is there a question about their legal identity? If so, consider pre-action 

disclosure.  

3. Identify the evidence that you can use to prove facts  

a. Both that already available and any that could be gathered – relevant to disclosure.  

i. Consider witness testimony, documentary evidence and real evidence 

(photos/items) 

4. Identify when the cause of action arose  

a. Ascertain whether they are time (statute) barred.   

i. If extension of time is necessary, identify material fact or contributory 

conduct and interests of justice factors 

5. Consider jurisdiction 

a. What is the subject matter of the cause of action 

b. What courts are competent to hear that subject matter (look at Court source of 

jurisdiction whether that is statute that created the court, Constitution, or inherent 

or accrued jurisdiction).  

c. Is there a court you should commence in because it provides an advantage (i.e. is 

there a costs penalty or a remedy that a superior court can grant that a lower court 

can't grant?  

6. Any pre-action necessary steps to commence proceedings? 

a. i.e. is there a requirement to make an out of court offer before you can commence 

proceedings (depends on the Court rules)  

b. Have these been substantially complied with?  



Alternative Dispute Resolution  

1. Note the obligations on a solicitor to consider ADR.  

1. Australian Solicitors Conduct Rules 7.2 AND r 12.2 SA Rules of Professional Conduct & 

Practice: 

a. There is an ethical duty to inform clients of reasonably available alternatives to 

litigation 

a. The only time the practitioner is freed from this obligation is where “the practitioner 

believes on reasonable grounds that the client already has an understanding of 

those alternatives as to permit the client to make decisions about the client’s best 

interests in relation to the litigation’: ACSR 7.2 AND r 12.2 SA Rules of Professional 

Conduct & Practice 

2. As a matter of public policy, it is in the public interest to resolve the dispute through 

settlement 

2. Consider the advantages of ADR and the potential avenues.  

2. Advantages of ADR 

a. Inexpensive compared to litigation 

b. Sense of ownership and involvement in the process 

c. Sense of relevance and fairness 

d. Less formal 

e. No need to frame the dispute into a legal cause of action 

f. Statistically higher rates of resolution and satisfaction 

g. Avoids using court time and resources 

h. Remains confidential 

3. Consider the following matters 

a. Is $$$ the only objective? 

b. Future needs 

c. Vindication/apology 

d. Preserve relationship? 

3. Four potential ADR avenues:  

a. Unassisted negotiation 

i. Conducted in private, voluntary participation, outcome can be confidential, 

parties control the proceedings and the outcome can be made binding if put 

into a contract.  

ii. Effective where the parties have an incentive (time/money) to negotiate and 

have some degree of trust. BUT, ineffective where intense emotions, poor 

communication, or the parties have irreconcilable interests.  

b. Assisted negotiation (mediation or conciliation)  

i. Parties can choose the third party to assist the negotiations, conducted in 

private, participation is voluntary, outcome is confidential, parties control 

the content and outcome, and outcome can be binding (if registered with 

the Court or put into a contract).  

 



Pre-Action Procedures Overview  

 Pre-Trial Offers  

1. According to rule 33(2) of the Supreme Court Civil Rules 2006 (SA) (‘SCR’) 21 days before an 
action for a monetary claim, other than a claim for personal injury  
(which is 90 days), the Plaintiff must give to the Defendant or its insurer written notice of the 
claim including an offer of settlement and copies of the expert reports.  

a. According to the Supreme Court Supplementary Rules 2014 (SA) (‘Supplementary 
Rules’) 29, the notice must constitute an offer to settle and not merely be a formation 
of the claim.  

b. When an action is commenced, the originating process must be endorsed with a 
statement about whether SCR rule 33 has been complied with and, if not, why not 
(SCR rule 33(6)(a)).  

2. The Defendant or its insurer must, within 14 days (60 days for personal injury) of receiving the 
notice, respond in writing accepting the offer, making a counteroffer with supporting details 
or giving the grounds on which liability is denied and sending copies of the relevant experts’ 
reports (SCR rule 33(4)-(5)).  

a. Defendant files a notice for address for service within 14 days of service of SoC (SCR 
59(3)) 
 

3. Summonses, third party notices and originating process must be served within 6 months of 
their filing if they are to be served within the State (SCR rule 39(1)).  
 

4. Case can be stayed pending compliance with SCR 33 or cost penalty if failure to follow 
increases the cost of proceedings 
 

Pre-Action Disclosure  

5. If the Court is satisfied that the proposed Plaintiff may have a good cause of action and 
requires further information to determine if the cause of action exists or to formulate the 
claim properly or to determine against whom the claim lies, the Court may make an order 
against either the proposed defendant to anyone else with relevant information for disclosure 
of relevant documents or evidentiary material (SCR rule 32).  

Claim and Defence 

6. The originating process must be accompanied by the filing of a statement of claim or an 
affidavit in lieu of a statement of claim unless the Plaintiff files an application for an exemption 
(SCR rule 91).  
 

7. A defence must be filed within 28 days after the service of the statement of claim (SCR rule 
92(2)).  

a. If this is not done the Plaintiff may enter a default judgment by an administrative 
request for a liquidated sum plus interest (SCR rule 229(1)).  

 



Irving v Starmaker The Statement of Claim 

contained unclear terms 

including ‘extortionate interest 

rates’ and reproduced the 

statutory provisions of the 

Corporations Act without 

setting out the material facts 

supporting this claim 

The court found that merely 

asserting the existence of 

material does not adequately 

provide fair notice 

D was substantially prejudiced 

and had a right to apply for 

further and better particulars 

Striking out was inappropriate 

in this case 

Marini P alleged the D was in breach 

of his fiduciary duties as a 

director of the company due 

to misconduct 

Allegations did not identify 

when misconduct occurred 

over a 4 year period 

D applied for further and 

better particulars 

The court found it was 

necessary to specify when 

alleged misconduct occurred 

to place the D on notice 

However, if a party could be 

expected to have personal 

knowledge of the particulars 

sought, an application for 

better particulars may be 

denied 

Aon Risk v ANU The P sued its insurer for fire 

damage and joined its broker 

Aon as co-defendant because 

failed to arrange renewal 

insurance 

P applied to amend SOC to 

also plead the existence of a 

contract between Aon and the 

P giving rise to a duty  

Court did not permit P to 

amend as this was not 

necessary to determination of 

issues already pleaded 

 

 


