
 

3. Convention Grounds 

 Persecution required for refugee status must be for reasons of grounds set out in Article 1A(2) RC as 
codified in s 5J of MA (nexus requirement) 
 

 s 5J(4)(a) requires that the convention ground be the essential and significant reason for the harm 
 

 The relevant nexus can be satisfied by either the discriminatory motivation of the perpetrators of the 
harm or the discriminatory failure of state protection 
 E.g. In Khawar, A suffered domestic violence and was denied protection by the state b/c a woman 

 
A. RACE 
 Race is interpreted broadly and will generally encompass all kinds of ethnic groups that are referred to 

as “races” in common usage e.g. Jews or Romas (UNHCR) 
 Look at whether they regard the community as having a particular historical identity in terms of colour, 

and national or ethnic origins and whether the characteristics of members of the group are those with 
which a person is born and which he or she cannot change (Calado) 

 
 Caste is not a variant of race and would more appropriately fall in ‘membership of social group’ (SZEGA) 

 
B. RELIGION 
 Per UNHCR Guidelines religion can include: 

 Religion as belief (may include theistic, non-theistic and atheistic beliefs), persecution for 
religious belief can include not believing in a certain religion 

 Religion as identity (cultural association with a religion regardless of actual practice) 
 Religion as a way of life (clothing choices, observing religious holidays etc.) 

 
I. WHAT CONSTITUTES A RELIGION? 
 In determining whether religion, look at indicia: (New Faith) 

 that there is belief in the supernatural;  
 that the system of ideas relates to the place of humanity in the universe and relationship w the supernatural;  
 that the ideas are accepted by adherents as requiring the observation of particular codes of conduct;  
 that the adherents constitute an identifiable group; and that they see the system as constituting a religion  

 
II. WHAT CONSTITUTES PRACTICE OF RELIGION? 
 According to Merkel J in Wang, two elements must be satisfied: 

1. Manifestation  
 It is stated [X] is practicing his religion in public/private or trying to convert others  
 However it was held in B v R (German) that the basic subsistence of religion is NOT threatened 

if applicant forbidden from proselytizing 
 Does not need to have an understanding of all tenets of the religion (Nader) (see below) 

 

2. In a like minded community 

 This is satisfied as there are other [Syrian Christians in the city] 
 This is flexibly applied e.g. Born Again Christians do not have a church, they study with family 
 Concessions will be given where religion must be practiced privately (e.g. Christians in SA) 
 

 Is the decision-maker allowed to question applicant’s religion? 
 This used to be common place but is now controversial (probably can’t quiz) 
 Courts in AUS have cautioned the assumption that all members of a religion must have an 

understanding of its doctrinal elements (Walt) 



 ‘If a person in Iran professed to convert to Christianity, that person could well be open to 
persecution on religious grounds whether he or she understood fully, or even not at all, the tenets 
of the religion which they said they had adopted’ (Nader) 

 

 Can be persecuted for no religious belief, especially if country has dominant religion (Prasher) 
 

C. NATIONALITY 
 Doesn’t just refer citizenship, but includes membership of an ethnic or linguistic group and may 

occasionally overlap with the term “race” (Hathaway) 
 

D. POLITICAL OPINION 
 Persecution may occur on the basis of either an actual or imputed political opinion (i.e. don’t actually 

need to hold that opinion, people just think you do) (Chan per Gaudron J) 
 

 Do not need to be a member of a political group - political appearance is seen to be broader than just 
adherence to a political party or support for its policies (V v MIMIA) 

 Do not need to have taken action on political belief – but this is compelling (political opinion not acts)  
 

 Political opinion is not limited to party politics - any opinion on any matter in which the machinery of 
state, government, and policy may be engaged 

 
E. PARTICULAR SOCIAL GROUP 
 In Australia the courts adopt a ‘social perception approach’. Whether or not a person is a member of a 

PSG depends on whether the group shares a common characteristic which makes them a cognisable 
group or sets them apart from society at large (Applicant A). Australia does not require the characteristic 
to be innate or unchangeable (cf – US) 

 Australia’s social perception standard might recognise things like social class or occupation, that the 
immutable test wouldn’t recognise 

 
I. LEGISLATION 
 s 5L: A person is to be treated as a member of a particular social group if:  

a. Characteristic is shared by each member of the group; and 
b. The person shares, or is perceived as sharing, the characteristic; and 
c. Any of the following apply: 

i. The characteristic is an innate or immutable characteristic; 
ii. The characteristic is so fundamental to a member’s identity or conscience, the member should 

not be forced to renounce it  
iii. The characteristic distinguishes the group from society; 
iv. The characteristic is not a fear of persecution  
 

 Shares or perceived as sharing the characteristic 
 Group does not actually have to have the attributes they are perceived to have e.g. witches 

 Group need not identify as being part of the particular social group – i.e. Germans of Jewish heritage 
in the 1930s who did not identify as Jewish but conceived of themselves as Germans 

 

 Innate or immutable characteristic 
 Includes inborn characteristics, which could be genetic, such as the colour of a person’s skin, a 

disability that a person is born with, or gender. 
 Definition of immutable is not mutable; unchangeable; unalterable; changeless‟. 
 It may include attributes acquired during one’s life, such as the health status of being HIV positive, 

or a certain experience such as being a child soldier, sex worker or victim of human trafficking 



 
 Fundamental to a member’s identity or conscience  

 The characteristic must be so fundamental to a person’s identity or conscience that he or she 
should not be forced to renounce it 

 Fundamental is synonymous with a “necessary base or core‟ or of central importance‟  
 

 Distinguishes the group from society 
 The group must be capable of being perceived or recognised in social terms (codifies Applicant S) 
 Will qualify even if the group does not have a public face (e.g. Christians in Roman times) 

 
II. EXAMPLES OF PSG 
1. Gender 

 Size of the group is not a bar to recognition (Gleeson CJ in Khawar) 
 Women in some societies have been classified as particular social group (Khawar) 

 Single women in India (Thalary) 
 Married women in Tanzania (Ndege) 
 Young Somali women (Cali)  
 Women or divorced women who had converted to Christianity in Nepal (NAIV)  
 Women in Pakistan (Khawar) 
 Young single women in Cambodia (Lek) 
 Women in Japan or unwed mothers of Japan (Kobayashi) 

 E.g. in Khawar, woman who was suffering domestic violence from husband and family was allowed 
to establish that ‘women in Pakistan’ was a particular social group 
 

 In UK, women in Sierra Leone (Fornah) and of Pakistan (Islam and Shah) were found to be a PSG  
 

2. Sexual identity 
 Sexual identity may also be recognized as a particular social group  

 Homosexual men in Bangladesh (S395) 
 

3. Occupation 
 Still unsettled in Australia 
 FCA stated that there are some situations where clearly particular social group:  

 Lawyers and doctors under Pol Pot 
 Landlords after revolutions in China and Vietnam, 
 Prostitutes almost everywhere and ballet dancers which were identified with Western culture in China 

during cultural revolution 

 However, FCA has also stated that ‘one should be cautious in characterising occupation as PSG’ 
 

4. Family 
 In Sarrazola v MIMA, the application related to repayment of a brother’s debt by his sister. Federal 

Court held that the sister was persecuted for a Convention reason – membership of PSG comprising 
of her family.  

 Gov unhappy, so legislated so that family is not PSG unless relates to convention grounds (s 5K) 
 

 s 5K: In determining whether the first person has a well-founded fear of persecution for the reason 
of membership of a particular social group that consists of the first person’s family:  
a. disregard any fear of persecution that any other member or former member of the family has 

ever experienced, where the reason for the fear of persecution is not a reason mentioned in 
paragraph 5J(1)(a); and 
 

b. disregard any fear of persecution, or any persecution, that: 



i. the first person has ever experienced; or  
ii. any other member or former member (whether alive or dead) of the family has ever 

experienced; where it is reasonable to conclude that the fear or persecution would not exist 
if it were assumed that the fear or persecution mentioned in paragraph (a) had never 
existed. 

 
5. Other groups 

 Age 
 Disability 
 Past social status (e.g. industrialist under communist rule) (Canadian Refugee Board) 
 Conscientious objects (Lehane J in Mehenni) 
 Ethnic Chinese in Cambodia (Lek) 
 People suffering from mental illness (Denissenko) 
 Young Tamil males from LTTE controlled areas in Sri Lanka (Paramananthan) 
 Caste based groups (SZEGA cf Prashar) 
 People suffering from illness in some circumstances (cf Lo & Gounder) 
 Mafia (Kashayev) 
 Wealth based groups (Ratnayke) 
 Persons who fathered a child outside of wedlock in Albania (Pepaj) 
 Unsuccessful asylum seeker returnees (SZRCF) 

 


