
Contract Law: Forming a Contract  
(Elements: Agreement (Offer and Acceptance), Intention, Consideration) 
 
Contract Definition: 

i. a promise or set of promises for breach of which law gives a remedy, or the 
performance of which the law in some way recognizes a duty  
 

I. AGREEMENT (Offer + Acceptance) 
(to establish the existence of a legally enforceable contract, necessary to show that 
there is an actual agreement between the parties)  
(negotiations → agreement → (written)contract) 

i. GENERAL RULE: if important aspects of the arrangement are still being 
negotiated → NO agreement and NO contract 

ii. An agreement exists if: (offer → acceptance → communication) 
a. One person (the offeror) has made an offer 
b. Another person (the offeree) has accepted the offer 
c. The offeree has communicated their acceptance of the offer to the 

offeror 
1. Offer 

(writing, verbally, indicated through conduct) 
a. Offer is a definite statement which if accepted created a contract 
b. Two parts: 

i. The offeror shows a manifest willingness to enter into the 
contract  

ii. One person confers power on the other to close the contract 
c. Invitation to treat 

1. Advertisements 
i. Are generally not binding offers 
ii. Policy reason → what if the product was sold out?  

- Breach of contract with every customer who missed out 
iii. Invitation to another person to make an offer 
iv. Offeree decides whether or not to accept the offer of the 

customer 
v. No legally enforceable contract until decided to accept the offer 

a. Case: Carlill v Carbolic Smoke Co (1983) 
- Promised: 

1. Their product would ‘positively cure coughs, cold in the 
head, cold on the chest, catarrh, asthma, bronchitis, 
hoarseness, loss of voice, sore throat, throat deafness, 
snoring, sore eyes, influenza, hay fever, headache, 
croup, whooping cough and neuralgia’ 

2. 100 euro reward to any person who still is sick after 
using the product 

- Mrs Carlill used the product → still caught flu 
- She claims for her reward but the CSBC denied that they 

were legally obliged to pay the reward 
- CSBC did breached a contract as the advertisement 

was more than a mere invitation to treat 
- Legal offer to the world → the wording of the ad made 

it clear that CSBC was willing to enter into legal 
relations with anyone who accepted the offer 

 


