
WEEK SEVEN: CO-OWNERSHIP 
• Where two or more persons are entitled as owners to the simultaneous enjoyment of land, they 

hold their interests in co-ownership 
• Co-ownership by severalty → co-ownership where possession is divided or partitioned among 

the co-owners  
• Traditionally four types of co-ownership: 

o Joint tenancy/joint owner 
§ Shared ownership of the whole 
§ Hold equal interests and on the death the interest of a joint tenant ceases and 

survivors continue to hold the whole of the property 
§ Selection of joint tenancy is based on a preference for the right of survivorship 

o Tenancy in common/owner in common 
§ Undivided share 
§ May hold unequal shares and the interest of a tenant in common on death forms 

part of the holder’s estate 
§ Free to provide by will for the interest to pass to the other co-owner 

o coparcenary ; and 
o Tenancy by entireties 

 
1. Is there a joint tenancy or a tenancy in common? 
Joint Tenancy  

• Joint tenant → one who “totum tenet et nihil tenet” - he or she holds the whole and yet nothing 
o Each joint tenant is seised of the whole of estate or interest 
o Each is entitled to the use, possession and enjoyment of the whole, subject only to the 

rights of the other joint tenants  
• Cassegrain v Gerard Cassegrain → rejected that joint tenants are considered by the law as 

one person 
• Four unities 

o Unity of interest 
§ The interest of each joint tenant must be the same in nature, extent and duration 
§ “To A for life and to B for 50 years (at the same time)” - not joint tenants, but rather 

tenants in common 
§ Note: One consequence of the unity of interest is that if joint tenants acquire land 

in circumstances where one joint tenant has notice of a prior equitable interest in 
the land held by another person, but the other does not, the equitable interest 
prevails over the interests of both joint tenants (Diemasters v Meadowcorp (2001)) 

o Unity of title 
§ Exists if all the joint tenants derive their interests from the same document or the 

same act  
§ E.g. if X, holder of a fee simple estate conveys the land to A and B 
§ Exception: When new trustees may be appointed under a separate instrument (s 9 

Trustee Act 1925 (NSW)) 
o Unity of time 

§ All tenants must have their interests vest at the same time 
§ Satisfied if the interest of each tenant vested in interest or possession at the same 

time and by virtue of the same common event  
§ Exceptions: 

• Any conveyance executed to a trustee for beneficiaries (appointment of 
trustees under s 9); or 

• Any disposition in a will may give rise to a joint tenancy in the grantees, 
even where unity of times does not exist  

o Unity of possession 
§ Each tenant is entitled to possession of the whole of the land 
§ Practical consequence: co-owner who occupies the whole of the land is not 

subject to an action for trespass by other co-owner  



• The right of survivorship  
o Upon the death of a joint tenant, the interest of that tenant passess by the right of 

survivorship to the remaining joint tenants  
o Joint tenants have a right to the remaining interest in land when another joint tenant 

becomes deceased/dissolved (Conveyancing Act 25CA) 
o Applies only where fact of death is known (Hickman v Peacey) 
o Where joint tenants die in circumstances rendering it uncertain which of them survived the 

other/s, their deaths are presumed to have occurred in order of seniority (Conveyancing 
Act s 35) 

§ Can be rebutted by evidence that they did not occur in order of seniority 
o “If there is not right of survivorship, there can be no joint tenancy” Re Robertson  

• The fact that all four unities are present does not automatically mean that co-ownership is 
capable of being a joint tenancy (Paroz v Paroz) 

• A co-owner is not entitle exclusively to any part of the land 
• Advantages: 

o Simplicity of dealing with land 
o Unsecured creditors of the deceased joint tenants cannot gain access to the property to 

satisfy debts 
Tenancy in Common 

• If two or more persons are entitled simultaneously to possession of the whole of the land and yet 
are not joint tenants, they will hold the land as tenants in common 

• Only unity of possession is essential  
• Holds a distinct yet undivided share in the land Nullagine Investments v WA Club  

o “Share” - distinguishes from joint tenancy 
• No right of survivorship - so tenant can leave dispositions in will 

 
 
2. Is there a valid creation of a joint tenancy or a tenancy in common? 
Creation of co-ownership 
Common law 

• There is a common law presumption that where land was conveyed to two or more persons as 
co-owners, they took their interests as joint tenants at law unless one of the four unities was 
absent or words of severance were used in the deed of conveyance 

• Words of severance include “equally” (Denn d Gaskin v Gaskin), “amongst”, “to be divided 
between” (Peat v Chapman), “in equal shares” (Payne v Webb), “between”(Lashbrook v Cock), 
“share and share alike”(Heathe v Heathe), “to be distributed amongst them in joint and equal 
propositions” (Ettricke v Ettricke) and “respectively” (Stephens v Hide) 

• “Anything which in the slightest degree indicates an intention to divide the property must be held 
to abrogate the idea of a joint tenancy, and to create a tenancy in common.” Roberts v Fraser  

 
In equity  

• In three particular situations, equity deemed certain co-owners to be tenants in common even 
where they held as joint tenants at law 

1. Purchasers who took the legal estate as joint tenants were deemed to be tenants in common in 
equity if they contributed in unequal proportions to the purchase price 

o Presumption can be rebutted if evidence shows different intentions (Pink v Lawrence) 
2. Where two or more persons advanced money on the security of a mortgage, whether in equal or 

unequal shares, equity presumed the mortgagees to hold their interests as tenants in common 
even though they might be joint tenants at law 

3. Where partners acquired land for the purpose of a business enterprise and as part of their 
partnership assets, they were presumed in equity to hold the land as tenants in common, 
although at law they might be joint tenants (Lake v Gibson) 

o Further grounds to find tenants in common include: 
§ If grantees held the premises for “several individual business purposes” (Malayan 

Credit v Jack Chia) 



§ In circumstances of husband and wife, the presumption was often rebutted and 
the court is prepared to find joint tenancy despite unequal contributions (Trustees 
of the Property of Cummins v Cummins) 

 
Under Statute  

• Conveyancing Act 1919 (NSW) 
o Provisions in the general property statutes appear to have reversed the common law 

presumption in favour of the joint tenancy, and substituted a presumption of tenancy in 
common → Conveyancing Act 1919 (NSW) ss 26 and 27 

o Delehunt v Carmody (1986) 161 CLR 464 
§ “Since s 26 of the CA, in NSW the effect at law of a disposition in favour of A and 

B is that they will take as tenants in common. In NSW a conveyance to two 
purchasers who have contributed equally to the purchase price of the property will 
not give the purchasers a beneficial interest as tenants in common.” 

o Presumption of a tenancy in common is maintained where the parties have an equitable 
co-ownership and later acquire a legal interest → s 27 

• Real Property Act 1900 (NSW) 
o S 100(1) - position appears to be that if the co-owners are designated “joint proprietors” in 

the registered document, prima facie, they will be viewed as person sharing the rights of 
joint tenants and third parties will be entitled to deal with them as if they were joint tenants 

o Hircock v Windsor Homes - there is no inconsistency between s 100(1) RPA and s 26 CA 
§ Section 100(1) applied the incident of joint tenancy to the term “joint 

proprietorship”: it did not deem all co-owners to be joint tenants 
§ Therefore, s 26 could operate and under s 26(1) the presumption of tenancy in 

common remains 
 
3. Has the joint tenancy been severed or can it be severed? 

• Death 
o Corin v Patton (1990) 169 CLR 540 

• Alienation of whole of interest 
o Interest alienable inter vivos 
o No obligation to communicate intent to sever: 

§ Public Trustee of the Australian Capital Territory v Hall [2003] ACTCA 27 
o Alienation to self: s 24 CA  

§ S 24 CA - Person may assure property to themself 
§ O/S land: Deed (s 23B) 
§ TT land : s 97 RPA permits one JT to register transfer to themselves and states 

that notice of such a dealing, in most cases, must be given to other JT by register 
general 

§ Only effective if transfer is effective at law 
§ TT land only takes effect on registration of transfer document 

• Alienation of part of interest 
o Mortgage 

§ O/S land - the granting of a legal mortgage by one JT will sever JT because of 
nature of OS mortgage 

§ TT land: Lyons v Lyons - because it doesn’t grant actual fee simple it doesn’t 
sever JT, it is merely a charge over the land not an interest in land – if mortgagor 
JT died before other JT the charge over land is extinguished and remaining JT 
takes whole of the land 

o Lease 
§ Frieze v Unger 
§ Case law suggests no severance of JT, only suspension 
§ Suggests lease suspends JT for duration of lease- JT who leases interest dies 

during currency of lease, the lessee’s rights are protected by survivor takes 
reversion interest 



• Severance by agreement or conduct 
o Note position at law vs position in equity   
o Can only sever a joint tenancy in equity 
o Will mean position at law is different to position at equity – parties still hold as JT at law 

but in TIC at equity, so have equitable interest they can leave under their will 
o Severance by agreement 

§ Can on writing or oral 
§ No need for specific performance: Burgess v Rawnsley [1975] Ch 429 
§ No agreement as to shares: Abela v Public Trustee [1983] 1 NSWLR 308 
§ Scott v Harper 

• “The dominant factors in the agreement are that the parties are splitting up 
their property and designating the entitlements of each. It was a parting of 
the ways, at least so far as their property interests were concerned.” 

o Severance by course of conduct 
§ Re Allingham (Casebook) 
§ Magill v Magill (1993) NSW ConvR 55-663 - two brother JTs negotiated over some 

time for one to buy other out. Exchanged letters, no sale achieved – court held 
didn’t amount to severance by conduct 

§ Course of conduct only effective to sever JT in equity 
§ Conduct must be engaged in by all of the parties to the JT 
§ Needs to be a sufficient course of conduct to show severance – this is a matter of 

evidence 
• Severance by merger 

o If one JT, subsequent to a creation of a JT, acquires a further estate in the land that is 
different to the one they already held under the JT severance by doctrine of merger 
occurs 

o E.g. if property is held for party A as life estate, remainder to B and C as JT – party B 
purchases life estate from A, giving B a fee simple and JT destroyed (no longer unity of 
title between B and C) 

• Severance by court order 
o Where court order requires property to be held in a way that is inconsistent with a JT 
o Orders of family court commonly have this effect 

• Severance of a joint tenancy following homicide 
o A and B are JTs. A murders B.  What happens? 

§ Rasmanis v Jurewitsch (1969) 70 SR (NSW) 407 
§ Survivorship doesn’t apply 
§ Murder shouldn’t benefit from their criminal act in taking victim’s interest 
§ A becomes legal owner, but holds property on trust for himself, and B’s estate in 

the other half as tenants in common under constructive trust – severance of JT in 
equity by imposition of constructive trust 

o A, B and C are JTs.  A murders B. What happens? appears A and C become JTs but hold 
as constructive trustees as to one third to C and 2/3 on trust for A and C as joint tenants – 
makes sure A doesn’t enlarge interest by their wrongdoing 

o Effect of Forfeiture Act 1995 (NSW) - NSWSC has power to modify effect of this rule, 
however, legislation doesn’t apply to murder – so manslaughter etc 

 
4. What are the rights of the co-owners? 

• Position at law vs position in equity 
• Right to compensation for improvements 

o At law 
§ No right for one co-owner to recover from the other, costs associated with 

improving the land 
§ The other co-owner is not obliged to pay for improvements nor do they need to 

consent to them being done – even if refusal to agree to the work being done is 
unreasonable, there is no liability at law to a repairing co-owner 


