Table of Contents
1. Fundamentals of Land OWRNErship..........cooociiiiiiiiiii et e e s sbae e e eaes 4

General law priority laws: competition between legal interests; between equitable interests;

and between legal and equitable INTEreStS........occiiii i 9
NOTICE ettt a e s srr e s sa s e e san 13
2. TOPTENS THEIE ettt st ettt e b e bt e sae e st e et e e beesbeesneesaeesaee 14
Major elements Of the TOrreNS SYSEEM.....ciiiiiiiiiee e e e 14
INdefeasibility OF tIt]e ...ocuuiii i e e e 15
Forged dealings and contractual obligations..........cccceiveiiiiiiciii e 19

All Moneys Mortgages v Traditional MOIrtgages........cccccveeeieiiiieeciieee e e 20

The nature of unregistered interests under the Torrens system .........ccccceecveeeeecieeeccciee e, 25
Priorities between registered unregistered interests........cccocveiieciee e 27

L0 V=T | (OO PP PO PP 28
Priorities between competing unregistered interests.......ccccocveiieciee e 30

The ‘Defective Chain of Title’ or ‘Arming Conduct’ Cases.........cceeecveeeeeiieeeecciieeeeeieee e 33

The ‘Common Grantor’ or ‘Inconsistent Grant’ Cases .......coeuereerierrieeneeneenee st eeeeeeens 37
Exceptions 1o iNdefeasibility ......c...oeiciiii i et 41
Statutory exceptions to indefeasibility .......c.cccvciiiiiiiii 42
Estates, interests and entries recorded in the folio of the Register.......cccccceecvvveiiciveeennee. 42
Fraud exception to indefeasibility.........cccoeeiiiiieiiciee 44
Other exceptions, iNCluding iN PErSONAM ........ccuviiiiiiiiee et e e e earaee e 48
SECHION A3A ettt s e e e e e s e e s 52
VOIUNTEEIS ...ttt e b e bt e she e st sttt e bt e bt e sb e e s heesateeabeenbeenbeenbeesaeesaeenane 56
OVEITIAING STATULES .uvviiiiciiiie et e e et e e st e e e s rata e e e sataeeeesntaeeesansaaeen 56
Registrar-General’s power Of COrTeCtION ......ccviiiiiiiiie i e 57

e ofa B o1V 1T £ 31 o PP 58
TYPES Of CO-OWNEISNIP ..ueiiiiiiiieieciiee ettt ettt e e et e e e e et e e e e e bee e e e eabeeeeeeabeeeeesnbaeaeeenseeeeennsens 58
Creation Of CO-OWNEISHIP ...coii ettt e e et e e e e ta e e e e eata e e e e e nnreeaas 59
Rights between co-owners: OCCUPAtiON fEES.......cccuuiiiiiiiiiee et 63

Rights between co-0WNers: IMProVEMENTS ........cocciieeieiieee et e e e eree e s snrneeeeaes 66



Rights between co-owners: Rights to an account for rent or profits received.........ccccocveeennne 67

Terminating the tenancy in common or JOINT tENANCY ...cceeccvieeiieiiee e 69
SEVErance Of JOINT LENANCY ....uiiiiiiiie e e et e e e e e e e ate e e s eabae e e eataeeeennnees 69

4. Easements and Profits @ Prendre..............cooooiiiiiiiiiiiiiieeeee e 71
Characteristics Of @aSEMENTS ......uiiiiiiiiieee ettt et s e s sae e e s b e e sareeeas 71
Creation Of CaSEMENTS .....cii ittt ettt s e e st e s be e sbee e sabeesbeeeanreesneeesareeas 74
Y=o o o I 2 4 1 =1 OO RRRRRRP 77
[l o T=T ¢ 0T T= 1 o 4IPS PP P PP PPPPPPPPPPPPRS 78
CONSErUCLION OF EASEMENTS .....eiiiieieeeee ettt sttt b e e sbe e e e s 80
Extinguishment, variation, modification of €asemMents .......cccceeeeeciiiiiiee e, 82
oY LA T o T =T oo [ PSPt 83
5. Covenants over freehold [and.................coouiiiiiiiiiiin e 84
Running with the land: Burden and benefit at Common Law.........ccccuveeieciiieieciiee e 84
Running with the land: Burden and benefit in EQUItY........ccceeieiiiii i 86
Statutory requirements for creating CoveNaNts .........cccccieieeciiiie e e 87
EXEINGUISIIMENT. ..o e st e e e s bt e e e e sbteeeesbteeessbeeeeesseneananns 88
6. LEaSES AN LICENCES .......c..ooiiiiiiiiiiieeieeeee ettt ettt ettt r e s ne e 89
The essential characteristics Of 1€ASES .....ccviviiriiriire s 89
Leases and liCENCES COMPATEA .......ccoccuiiiiiiciiiee e ettt e e et e e e eette e e e etteeeeeebteeeesbeeeeeestaeeesseneaeanns 92
CrEatioN OF [E@SES .. . ettt ettt e s bt sae e st bt et e bt e sbe e saeesateeeeens 94
Torrens title leases as exceptions to indefeasibility ..........ccccoeceiiiccii e, 95
T IVIOTEABES ...ttt s 97
Nature of mortgages: redemption; the mortgagor’s interest in the land equity of redemption. 97
Rights and remedies of the mortgagee (and standard of care) .......ccccecveevieeeciie e 98
{Priorities (with emphasis 0N tACKING).......cccccuiiiiiiiiee e e e e 100
8. Statutory Provisions Rights between co-owners: Improvements.......cccccececvvieeeeeeecccccivieeeeeenn, 102
9. Priorities between Unregistered Interests — Scenarios and Diagrams .................cccccccvveeeeen.nn. 119

10. Tutorial Problem QUESLION RESPONSES .....cc.eiiuiiieiiiiiie ettt s 130



The ‘Common Grantor’ or ‘Inconsistent Grant’ Cases

Butler v Fairclough (1917) 23 CLR 78: Good was the RP of a Crown lease, subject to a registered
mortgage. On 30 June, Good granted a charge over his lease to Butler, which was unregistered. On
2 July, Good sold the lease, subject only to the registered mortgage, to Fairclough, who searched
the register prior to settlement. On 7 July (after settlement, but before Fairclough lodged his transfer
for registration), Butler lodged a caveat. Fairclough lodged his transfer for registration on 12 July.
Fairclough was held to take free of the unregistered charge.

— Griffith CJ at 91-92: ‘It must now be taken to be well settled that under the Australian
system of registration of titles to land, the Courts will recognize equitable estates and rights
except so far as they are precluded from doing so by the statute...In the case of a contest
between two equitable claimants, the first in time, all other things being equal, is

entitled to priority. But all other things must be equal, and the claimant who is first in

time may lose his priority by any act or omission which had or might have had the effect

of inducing a claimant later in time to act to his prejudice.’

— ‘A person who has an equitable charge upon the land may protect it by lodging a caveat,
which in my opinion operates as notice to all the world that registered proprietor’s title
is subject to the equitable interest alleged in the caveat. In the present case, the plaintiff
might, if he had been sufficiently diligent, have registered his charge of 30 June on that
day. The defendant, having before parting with the purchase money to Good, found on
searching the Register that Good had a clear title, and relying on the absence of any notice

of the defect in Good’s title, paid the agreed price.’

J & H Just (Holdings) Pty Ltd v Bank of NSW (1971) 125 CLR 546: Josephson, the RP of land,
granted the Bank a mortgage in registrable form accompanied by the CT. The bank did not register
the mortgage. Subsequently, Josephson gave an unregistered mortgage to J&H, telling them that the
land was unencumbered and that the CT was with the Bank for safekeeping. J&H’s solicitor
searched the Register, but did not enquire of the Bank as to the terms on which it held the CT.
J&H’s solicitor lodged a caveat after the grant of the mortgage that later prevented the registration
of the Bank’s mortgage when the bank attempted to do so.

— HCA held: The Bank retained priority, even though it failed to caveat and the Appellant

searched. By receiving the title documents, the Bank had taken adequate precautions to

protect themselves.



o The failure of the holder of an equitable estate or interest in land to lodge a
caveat does not necessarily involve the loss of priority which the time of the
creation of the equitable interest would otherwise give.

— Barwick CJ at 552: ‘[The purpose of caveats] is to act as an injunction to the R-G to
prevent registration of dealings with the land until notice has been given to the
caveator...The purpose of the caveat is not to give notice to the world or to persons who
may consider dealing with the RP of the caveator’s estate or interest though if noted
on the certificate of title, it may operate to give such notice.’

— At 553-4 — on Abigail v Lapin: ‘But it was the [Lapins’] conduct in arming the mortgagee’s
with the capacity to become the RP and able to deal with others as such and not by any
failure by them to lodge a caveat that was decisive in Abigail v Lapin.

o ‘.the [Lapins’] conduct in handing over the memorandum of transfer and the
duplicate certificate of title provided the ratio...much of what Lord Wright says
about the consequences of failing to caveat and particularly his comments on Butler
v Fairclough became, in my opinion, obiter.’

— At 554: ‘To hold that a failure by a person...to lodge a caveat against dealings with the land
must necessarily invole the loss of priority which the time of the creation of the equitable
interest would otherwise give, is not merely in my opinion unwarranted by general
principles or by any statutory provision but would in my opinion be subversive of the well
recognized ability of parties to crate or to maintain equitable interests in such lands.’

— At 555, quoting Dixon J in Abigail v Lapin (1930) 44 CLR 166 at 204: ‘In general an
earlier equity is not to be postponed to a later one unless because of some act or neglect of
the prior equitable owner. In order to take away any pre-existingadmitted title, that which is
relied upon for such a purpose must be shown and proved by those upon whom the buden
to show and provie it lies, and...it must amoun to something tangible and distinct,
something which can have the grave and strong effect to accomplish the purpose for which
it is said to have been produced.” Then Barwick CJ concluded: ‘In my opinion, the failure
to lodge a protective caveat cannot properly be said necessarily to be such an act or default.
It could not properly be said to be so in the present case.’

— At 556: ‘As I have said, the purpose of the caveat is protective: it is not to give notice.
The holder of the subsequent equity in my opinion could not properly rely upon the absence
of any notification in the register book of the lodgement of a caveat as a representation or

as the basis for a conclusion that no equitable interest in the land existed in any person.’



o ‘As I have pointed out, unless the priority which time gives to the Bank’s equitable
interest in land is to be lost by reason of the Bank’s own conduct, there is no need
in my opinion, to consider the conduct of the appellant.’

— Windeyer J at 559: ‘“The Bank did not by not lodging a caveat warning the R-G
represent to the appellant that it had no claim. It relied upon its possession of a
registrable instrument and a clean duplicate certificate of title. It is not to suffer
because the RP made a statement to the appellant that was very far from frank in

explanation of the Bank’s having his duplicate certificate of title.’

Jacobs v Platt Nominees Pty Ltd [1990] VR 146: The Platts were directors of a company, Platt
Nominees, which owned a motel. The Platts entered into a contract with their daughter, Mrs Jacobs,
in which she had an option to purchase the motel. This gave J an equitable, caveatable interest. J
did not lodge a caveat because she thought that the creation of any subsequent interests would have
to be approved by her mother, who would not allow it — and, J did not want to antagonise her father.
Platt Nominees entered intoa contract of sale with Perpetual Trustees to sell the land. The father
did this by using his son, who had a signed authority from his mother to authorise transactions. It
happened without the knowledge either of J or Mrs Platt. J found out about the contract after
exchange, but before settlement — she lodged a caveat.

— The Full Court (Crockett, King and Gobbo JJ) held: The mere failure to lodge a caveat
will not result automatically in postponement, although it could do in the
circumstances.

— At [34]-[35]: “We are therefore of the view that there was no detriment demonstrated
sufficient to sustain any estoppel nor was there any detriment shown to have been suffered
by Perpetual such as to command an meaningful role in the chose between competing
equities. All o this was a relevant circumstance working not, as the learned trial judge
appears to have found, in Perpetual’s favour but, if at all, in the appellant’s favour.’

— [37]: ‘It is difficult to see how much significance can be placed on failure to lodge caveat if
there is not shown to be a general expectation that caveats will be lodged in all cases, and
that searches are invariably made for the purpose of discovering any claims to interests in
the land and not merely to discover options to purchase.’

— [39]-[40]: “The primary purpose of a caveat is, as was said in Just’s case, to provide
protection for the caveator not to give notice to the world. The practice of lodging caveats

is at best that and not a duty to the world at large. In any event, there was no settled



practice proved that covered all options to purchase nor was it proved that there was
a settled practice for unregistered transactions that conveyed that the prospective
purchasers invariably searched the title with the relevant expectation before entering
into any purchase.’

o [40]: “The doctrine of estoppel is more appropriate to the cases where parties
armed the third party ‘with the power of going into the world under false
colours’...by arming him with title deds and evidence of payment.’

— At [41]-[42]: ...the appellant had secured the option from her parents in such a way that it
was inconceivable that her mother and father would join together to sell the motel in
breach of the option. It was, in short, not reasonably foreseeable that her failure to
lodge a caveat exposed herself or others to a risk of a later sale. In this setting, her
explanation that she did not want to upset her father by lodging caveat was entirely

consistent.’

Importance of Caveating
Black v Garnock (2007) 230 CLR 438: RP contracted to sell land to Black. On the day of
settlement, Black’s solicitor searched the Register — the folio was clear. Two hours before the
settlement, a writ of execution was recorded against the folio in favour of the judgment debtor (X).
B’s solicitors advised of X’s claim. The purchase was settled, but registration of B’s transfer was
blocked by writ: RPA s 105A(2). There was, thus, a question of construction as to whether s
105A(2) applied to prevent B from protecting its equitable interest under the contract of sale
entered into prior to the recording of the writ. B had the ability to protect his unregistered interest
under the contract by lodging a caveat prior to the recording of the writ, which would have
prevented any purchaser from the Sheriff registering transfer: Gummow and Hayne JJ at [43]-[44],
[48]-[49].
— Per Callinan J (obiter) at [52]: ‘It used to be the practice of careful conveyancers...to
‘caveat as soon as the agreement for the relevant dealing was made’
o At [84]: ‘The fact that the purchasers might have protected themselves by lodging a
caveat here may not be decisive of this case, but that the ct enabled them to do
so...are factors relevant to the proper construction and reconciliation of the two

enactments governing the respective rights and interest of the parties.’



