
LAWS1052 Revision Notes 

Assault 

 The tort of assault arises when the defendant by some intentional act creates in the 

plaintiff a reasonable apprehension of imminent battery. 

Positive Act 

Directness 

Fault 

 The defendant must intend to create an apprehension of imminent battery. Intent to 

actually carry out the harm is not necessary  

o Hall v Fonceca [1983] – the defendant’s act of raising his hand as if to strike 

(though he did not actually intend harm), was still held to constitute assault. 

 

o Intention required for assault: 

 MacPherson v Brown (1975) - Mere reckless inadvertence to the 

consequences of conduct on the defendant’s part is not sufficient to 

create liability for trespass, there must be an actual knowledge that 

conduct may give rise to an apprehension of violence, i.e. recklessness 

was not sufficient. 

 Negligence does not suffice for assault, i.e. Williams v Milotin,is 

not applicable 

Reasonable apprehension of imminent battery 

 The plaintiff must reasonably apprehend that battery will be conducted upon them. 

o Barton v Armstrong [1969] establishes that the test for reasonable apprehension 

is objectively determined, i.e. whether a reasonable person would apprehend 

harm cf. the subjective circumstances of a particular plaintiff. 

o There must be an apparent ability to carry out the battery, i.e. defendant does 

not need to have actual means of effecting harm, only the appearance thereof 

(e.g. aiming an unloaded gun constitutes assault) – Bradley v Schatzel [1911]. 

 

o Express statements negating the threat cannot constitute assault – Tuberville v 

Savage (1796). 

o Conditional threats may constitute assault depending on the circumstances – 

Barton v Armstrong [1969]. 

 

 The violence apprehended by the plaintiff must be reasonably imminent to constitute 

assault: 

o Where the threat of harm is not imminent, but the plaintiff is in a situation of 

unlawful imprisonment, the plaintiff may nevertheless experience an 



immediate and continuing apprehension of imminent battery – Zanker v 

Vartzokas (1988). 

o The exact timing of the imminent harm does not need to be known, provided 

it places the plaintiff in reasonable fear or apprehension - Barton v Armstrong 

[1969]. 

o Threats do not need to be made face-to-face, they can be made via electronic 

devices such as telephones - Barton v Armstrong [1969]. 

3 – Development of Royal Courts, Law Reporting and Early Lawyers 

 

Feudal Justice 

 The Romans (AD 43 – AD 407) left few traces of their legal system. Successive 

invasions by the Angles, Saxons and Jutes culminated in period where Anglo-Saxon 

laws dominated – introducing written laws in ordinary speech with enduring 

legacies such as: 

o Writ (document which begins a legal action) 

o Shire-revee (sheriff), now a court officer 

o Notion that the King and people were all subject to the law (early idea of 

R.O.L.) 

o Notion of the King’s Peace (breaching it is still an offence) 

 These written laws were compiled by successive Kings but tended to be customary, 

local laws rather than written, nationally-consistent laws. 

 Country was divided into shires/counties, each divided into own subdivisions 

possessing assemblies (‘moots’) to carry out administrative and justice functions. 

 

 The Norman Conquest (1066) had a profound impact on the English legal system, 

introducing feudalism – landowner owed duties such as military service to the lord 

whose land he held in return for the lord’s protection. The system was pyramidal, so 

the ultimate lord and landowner was the King. 

o As the ultimate landowner in the feudal pyramid, King could levy fees on 

land (e.g. passing to heirs) and marriage; and controlled administration, 

politics, military service, marriage and inheritance. Thus maintained wealth 

and power through the same mechanism. 



o System became more centralised under feudalism, although management 

was often done by delegation, particularly due to frequent absence of the 

King. 

 Each lord held a court for his men, whether it was manorial justice for peasants or 

the baronial court for tenants in the upper hierarchy. These replaced the existing 

Anglo-Saxon assembly/moot system. The laws in each court were customary forms 

of dispute resolution and under feudalism, were subject to the lords higher in the 

hierarchy. 

 

 During the period 1066-1154, the King’s Court or ‘Curia Regis’ was not only a feudal 

assembly of the king’s tenants-in-chief, but also contained a group of royal officials 

who administered the crown’s affairs throughout the realm. 

o The King appointed a ‘justicar’ to represent him in all matters and act as 

regent in his absence. The chancellor (subordinate to justicar) was in charge of 

the King’s secretarial staff. 

o Barons of the exchequer were also appointed to transact the King’s financial 

and legal business which included maintaining peace and ensuring justice – 

administrative devices were developed for settling disputes not only between 

the King and tenants, but among the king’s subjects generally. 

o As in Anglo-Saxon times, the King delegated local magnates to preside over 

shire courts (sheriffs). He also issued executive orders to local magnates in the 

form of sealed writs, usually commanding that some wrong which had come 

to his attention, be corrected. 

 While a master organiser (e.g. Domesday Book), William did not make great changes 

to the law (indeed he saw himself as successor to the Anglo-Saxon kings). There was 

no permanent or professional judiciary and any regal interference in justice was ad 

hoc. 

Early Common Law Developments under Henry I 

 Henry I (1100-1135) developed the common law significantly through a system of 

itinerant justices – sending justices into the country to do justice and handle other 

royal matters. 

 Only when the local, customary forms of justice failed (in the manor or hundred), 

would a person turn to royal justice. 

 An excellent illustrative example can be found in the story of Abbott Henry (Vines 

42-44): 

o Parties initially sought the itinerant justices when the dispute broke out. 

o Sought the King’s judges at Westminster and in the Exchequer (more like 

administrators than modern justices) argued about the law among themselves 

and much of their work involved simply following the King’s command, 

lacking modern power to adjudicate with finality. 

 Procedures involved writs, possibility of trial by battle and jury trial 

(‘the recognition’) 



 Number of modes of proof – the ‘recognition’ process was an early 

jury process where knights were chosen to ascertain facts by speaking 

to local people. 

 Justices took very seriously the failure of a party to appear – process 

of ‘essoining’ involved sending knights to check validity of the excuse 

for failure to appear. Important in a context where legal system did 

not yet allow advocates to appear for parties. 

o Parties resort to ultimate authority of the King. 

 ‘Warranting’ – mere document was not sufficient proof due to 

widespread illiteracy and ease of forgery. Warranting involved the 

granter agreeing to go to court as a witness to confirm the grant – in 

this case the King. 

 Parties could pay to have certain things tried – King raised revenue by 

royal justice. 

o Note that the King’s Court of ‘Curia Regis’, initially a group of advisors in 

Anglo-Saxon times came to refer to the courts which operated in the absence 

of, but with the authority of the King. William and Henry I both sent itinerant 

justices and at this stage, there was no great distinction between judicial and 

administrative work. The distinction developed very slowly. 

 Though manorial justice could be appealed to the King, the story of the Abbott Henry, 

who had a land dispute with a local priory, demonstrates the extreme lengths one had 

to go to in order to access the King’s justice (Stenton, 1965: 148).  

Royal Justice – Henry II 

 Major developments in royal justice occurred under Henry II (1154-1189), with the 

development of justices; 

o Sitting on ‘eyre’ (assizes) – judges travel to particular counties or boroughs at 

regular intervals to undertake judicial (sitting on the county court) and 

administrative work. 

o Sitting in Westminster 

o Sitting as itinerant judges 

 Royal justice was consistent as the same judges undertook these roles, allowing 

development of a consistent set of principles and procedures culminating in the 

modern common law. Provided a sense of security not provided by varying customs 

of manorial/baronial courts. 

 Judges were also paid for the first time to hear cases. 

 

 While royal justice remained extraordinary, Henry II’s genius lay in centralising 

royal justice as both a means of revenue raising and consolidation of the country 

with loyalty to the King, rather than merely to the immediate lord. Delegation was 

vital, due to the King’s regular and prolonged absences. 

 



 By 1215, the royal courts were the Exchequer, King’s Bench and Court of Common 

Pleas: 

o Court of King’s Bench – ordinarily followed the King (who constantly 

travelled) and could hear matters such as trespass and felonies (i.e. things 

affecting the King’s Peace) 

o Court of Common Pleas – heard disputes about land and other matters. It 

was used for trespass and recovery of property/debts. Heard the most cases 

due to monopoly on actions about land 

o Exchequer – i.e. ‘Treasury’ managed finances and developed a judicial side 

by 1190. Divided into Exchequer of Receipt (took money) and Exchequer of 

Pleas (could summon defendants by original and judicial writs). 

o Court of Chancery – coordinated work of other departments 

 

 
 

 There were no police, although townships had constables. Law officers were the 

sheriffs (county) and the bailiff (hundred). 

 ‘Hundreds’ were made up of groups of townships, the smallest unit of justice being 

the ‘tithing’ (about ten men) who had to swear to uphold the law at 12 and was 

required to report a crime by a member of his tithing or face a fine. 

 If crime was discovered, people had to raise the ‘hue and cry’ (agreed upon sound) 

and then every person who heard it was expected to stop their actions and chase the 

offender. People were extensively regulated, e.g. town gates closed at sunset and 

people outside at night might be arrested. 

o Each town had specified number of watchmen, and strangers were 

scrutinised and their host was held responsible for their behaviour. 

Trial by jury 

 Oath and ordeal had been the predominant means of proof, with trial by battle 

introduced by the Normans. 



o Oaths involved a number of compurgators being asked to swear to the 

person’s innocence, like a statement of a person’s good character. Oaths had 

different weights according to social status and were assessed based on 

religious beliefs, i.e. wrath of God if an oath was false. 

o Ordeal (Vines 48) could take many forms but was the subject of controversy 

and debate. By 1215, the Church forbade clergy from involvement. 

o Trial by battle, was mostly used by the Normans but fell out of use as 

strength rather than justice tended to prevail. 

 

 Jury trial – Henry II introduced this, with a ‘grand assize’ of twelve knights available 

in royal courts. Typically, juries were chosen from those who knew the truth of the 

matter (e.g. in Abbot Henry’s story, they were neighbours). 

o After 1215, a defendant in a criminal trial could choose between battle and 

jury, with defendant’s pressured to choose a jury. Some men chose heavy 

penalties and even death to avoid a jury trial, to avoid forfeiture of property 

on conviction which would disinherit their whole family. 

o The modern jury developed from this and by late 1600s, juries were expected 

to weigh evidence before coming to a conclusion. Refusal to plead before a 

jury was regarded as evidence of guilt until 1827, when ‘not-guilty’ became 

the default plea. 

o J H Merryman – the jury had extra importance, profoundly affecting the form 

of civil proceedings in the common law tradition. Due to practical factors, it 

became most efficient to convene a jury into a single trial while civil law 

nations (which had no such tradition of jury trial) have adopted an entirely 

different approach based on a series of isolated meetings and written 

communications between counsel and judge in which evidence is introduced, 

testimony given, procedural motions and rulings made. 

 

 The Magna Carta – represented the first limitation of the King’s power and involved 

all sections of society including barons, church, traders and landowners. 

o The charter was the foundation of English Constitution and remains part of 

the law in all Australian jurisdictions. There are clauses in the charter which 

limit the arbitrary use of power and clauses relating to the court system, e.g. 

Court of Common Pleas was to be held in a fixed place. Most important of all, 

demonstrates that the King could be restrained. 

 Holdsworth (1922: 54) – ‘The gaining of Magna Carta closes one period in 

the history of English law and begins another. It closes the period during 

which the law is developed by the power of the crown alone, and it begins the 

period which will end in the establishment of a Parliament, with power to 

take some share in the making and development of law.’ 

o It is a document whose legendary qualities probably far transcend its original 

meaning. Clause 29 of the Charter which states: 



 ‘No freeman shall be taken or/and imprisoned or disseised [have his land 

taken], or exiled, or in any way destroyed nor will we go upon him nor will 

we send upon him, except by the lawful judgment of his peers/or and by the 

law of the land.’ 

 Holdsworth – not a call by barons for jury trial. Trial by jury meant 

using a royal court and barons actually wanted to reinstate power of 

their own baronial courts. What they wanted was not to be tried by 

their inferiors (how they viewed most royal judges and probably all 

jurors). However later Parliaments and common lawyers have 

interpreted it to mean much more, and it has frequently been used as 

a rhetorical call for freedom. 

Prisoners A-XX (inclusive) v NSW (1995) 38 NSWLR 622. 

Coram: New South Wales Court of Appeal 

Material Facts: Fifty prisoners of NSW brought an action seeking access to 

condoms while they were in jail, concerned about STDs such as HIV. The 

Department of Corrective Services, used their power under s 6 of the Prisons Act 

(NSW) to refuse to allow condoms in the prisons. One of the arguments used by 

the prisoners was that the failure to supply/permit condoms contravened cl 39 of 

the Magna Carta. 

 cl 39, Magna Carta - ‘No freeman shall be taken or imprisoned, or disseised of his 

freehold, or liberties, or free customs, or be outlawed, or exiled, or any other wise 

destroyed; nor will we not pass upon him, nor (condemn him) but by lawful 

judgment of his peers, or by the law of the land. We will sell to no man, we will not 

deny or defer to any man either justice or right.’ 

Procedural History: Appeal from a trial judgment under Dunford J 

Remedy Sought: Allow the appeal and supply condoms (appeal dismissed). 

Issues: Could the prisoners rely on the Magna Carta to support their appeal? 

Legal Reasoning: 

 The appellant’s claimed to rely on the first sentence, i.e. ‘No freeman shall be 

taken or imprisoned, or disseised of his freehold, or liberties, or free customs, or be 

outlawed, or exiled, or any other wise destroyed; nor will we not pass upon him, 

nor (condemn him) but by lawful judgment of his peers, or by the law of the land’ 

in support of all aspects of their proceedings. 

 Sheller JA relied on the arguments of Toohey J (Jago v District Court of New 

South Wales), where the author observed that the sentence in question had 

much read into it that would have astonished its framers and that the 

application of modern standards to ancient practice has resulted in complete 

misapprehension. 

 ‘Whatever may have been intended by the drafters of the Magna Carta in 

1215…it has influenced the development of common law. It does not 

however, in my opinion, provide a statutory basis for saying that the denial 

by prison authorities of access by prisoners to condoms is unlawful.’ 



o Applied the reasoning of Toohey J in Jago: ‘…the appellant’s case is not 

assisted by the argument that the effect of the Imperial Acts Application Act 

is to re-enact Magna Carta as if it were a piece of contemporary legislation. 

Even if that be so (as to which it is unnecessary to express an opinion), the 

language of Magna Carta remains the same and the difficulty remains of 

finding in that language the principle for which the appellant contends.’ 

 ‘In that sense neither Magna Carta nor the Petition of Right assists the 

appellants.’ 

Ratio: 

 The Magna Carta may not necessarily be relied upon as if it were a 

contemporary piece of legislation; and it is necessary to consider the 

purpose of the framers when applying it. 

 


